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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WICHITA DIVISION
STATE OF KANSAS, et al.
Plaintiffs,
V.
MERRICK GARLAND, et dl, Civil Action No. 6:24-cv-01086-TC-T]J]J
Defendants.

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF
MOTION FOR A TEMPORARY RESTRINING ORDER AND PRELIMINARY
INJUNCTION!

!'In compliance with the Court’s order in ECF #100, the standing portion of this memorandum is
limited to five pages and the merits portion, including the introduction and background, is limited
to fifteen pages. This accounts for the portions of the Introduction relevant to each.
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INTRODUCTION

The Second Amendment preserves treasured rights rooted deeply in our nation’s history
and tradition. Accordingly, Congress has always been careful when addressing regulation of
firearms, including firearms commerce. It has been especially careful in how much authority it
delegates to the executive branch. In adopting the Final Rule,? Defendants exceeded their
statutory authority, blatantly violating both the statute they claim to interpret and the
Constitution itself. Under the Final Rule, Defendants attempt to change the definitions set by
Congress so they can regulate any citizen who makes a local sale of even one firearm to another
individual. The Final Rule is unlawful, and its implementation is causing irreparable harm to all
Plaintiffs. Plaintiffs respectfully ask the Court to grant a temporary restraining order and a
preliminary injunction.

BACKGROUND

A. Federal Firearms Act of 1938 and Gun Control Act of 1968

For the first 150 years of our nation’s history, there was no significant regulation of firearms
commerce. The first licensing requirement for firearms dealers took place when Congress enacted
the Federal Firearms Act of 1938 (“FFA”), Pub. L. 75-785, 52 Stat. 1250, 1251 (June 30, 1938), which

required

[a]ny...dealer desiring a license to transport, ship, or receive firearms or
ammunition in interstate or foreign commerce” to apply for a license with “the
Secretary of the Treasury, who shall prescribe by rules and regulations the
information to be contained in such application.

The license “entitle[d] the licensee to transport, ship, and receive firearms ... in interstate . ..
commerce.” 52 Stat. at 1251. As relevant here, the FFA defined a “dealer” as “any person engaged in
the business of selling firearms or ammunition or cartridge cases, primers, bullets or propellent

powder, at wholesale or retail.” 52 Stat. at 1250.

2 Definition of “Engaged in the Business” as a Dealer in Firearms, 89 F.R. 28968 (Apr. 19, 2024).
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In 1968, Congress passed the Gun Control Act (“GCA”).> The GCA sought to
prevent “crime and violence” without “intending to discourage or eliminate the private
ownership or use of firearms by law-abiding citizens for lawful purposes.” 82 Stat. at 1213-
14. The GCA defined definition of “dealer” largely tracked the FFA’s definition: “any person
engaged in the business of selling firearms or ammunition at wholesale or retail.” 82 Stat.
at1216.4
B. The Firearms Owners’ Protection Act

ATF was accused of utilizing questionable techniques to generate arrests after the
GCA. These cases led to congressional hearings in late 1979 and early 1980.% The report of
the Senate Subcommittee on the Constitution concluded as follows: (1) The “enforcement
tactics made possible by current federal firearms laws are constitutionally, legally and
practically reprehensible.” Id;(2) The Subcommittee found that ATF had “primarily
devoted its firearms enforcement efforts to the apprehension, upon technical malum
prohibitum charges, of individuals who lack all criminal intent and knowledge.” Id;
(3) The Subcommittee also found that ATF “[a]gents anxious to generate an impressive
arrest and gun confiscation quota [had] repeatedly enticed gun collectors into making a
small number of sales—often as few as four—from their personal collections,” even though
each of the sales “was completely legal under state and federal law.” Id. ATF still “charged
the collector with having ‘engaged in the business’ of dealing in guns without the required
license,” which saddled “numerous collectors ... [with] a felony record carrying a potential
sentence of five years in federal prison” even though many had “no criminal knowledge or

intent.” Id.

3 Pub. L. 90-168, 82 Stat. 1213 (Oct. 22, 1968).
* Codified at 18 U.S.C. § 921(a)(11).

> The Right to Keep and Bear Arms, Report of the Subcommittee on the Constitution, Sen. Jud. Comm.,
97th Cong., 2d Sess., at 20 (1982).
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Congress passed the Firearm Owners Protection Act (“FOPA”)® to correct those abuses.
See also S. Rep. No. 98-583, at 6 (1984). In so doing, Congress found: (1) “the rights of
citizens. .. require additional legislation to correct existing firearms statutes and enforcement
policies.” 100 Stat. at 4497; and (2) “additional legislation is required to reaffirm the intent of the
Congress, as expressed in section 101 of the [GCA].” Id. So, the FOPA clarified that “it is not the
purpose of this title to place undue or unnecessary Federal restrictions or burdens on law-abiding
citizens with respect to the acquisition, possession, or use of firearms appropriate to the purpose
of personal protection, or any other lawful activity.” Id. And the FOPA “is not intended to
discourage or eliminate the private ownership or use of firearms by law-abiding citizens for lawful
purposes.™ Id.

The FOPA narrowed the definition of “dealer” by defining “engaged in the business” as “a
person who devotes time, attention, and labor to dealing in firearms as a regular course of trade
or business with the principal objective of livelihood and profit through the repetitive purchase
and resale of firearms.” 100 Stat. at 450. But the FOPA excluded “a person who makes occasional
sales, exchanges, or purchases of firearms for the enhancement of a personal collection or for a
hobby, or who sells all or part of his personal collection of firearms.” Id. It also narrowed the
definition of “dealer” by defining “with the principal objective of livelihood and profit” as
intending “the sale or disposition of firearms is predominantly [to] obtain livelihood and
pecuniary gain, as opposed to other intents, such as improving or liquidating a personal firearms
collection.” Id.

C. The Bipartisan Safer Communities Act

In 2022, Congress passed a narrow amendment to the GCA in the Bipartisan Safer

Communities Act (“BSCA”).8 The BSCA amended “dealer: by replacing “with the principal

objective of livelihood and profit” with “to predominantly earn a profit,” § 12002, 136 Stat.

6 Pub. L. 99-308, 100 Stat. 449 (May 19, 1986)
7 Codified at 18 U.S.C. § 921 Note.
8 Pub. L. Section 3 of 117-159, 136 Stat. 1313 (2022).

3



Case 6:24-cv-01086-TC-TJJ Document 104 Filed 06/07/24 Page 12 of 35

at 1324, and defining “to predominantly earn a profit” as an “intent underlying the sale or
disposition of firearms [that] is primarily one of obtaining pecuniary gain, as opposed to other
intents, such as improving or liquidating a personal firearms collection,” id. at 1325. The
BSCA did not alter the requirement for a “regular course” of trade involving “repetitive”
transactions of “firearms.”

D. The Final Rule

The Final Rule uses the statutory tweak in the BSCA as a pretext for creating an
entirely different definition of what it means to be “engaged in the business” of a firearms
dealer. The Final Rule states “even a single firearm transaction, or offer to engage in a
transaction, when combined with other evidence, may be sufficient to require a license.”
89 F.R. 28976, 29091 In addition to redefining already-defined statutory terms, the Final
Rule creates a series of five presumptions—three of which are explicitly multipart—any
one of which ATF can use to presume someone is dealing in firearms. See 89 F.R. 29091.
Indeed, the Final Rule has exceptions to those presumptions that have their own
exceptions. See id. This results in a nebulous web of presumptions and exceptions that
makes it nearly impossible to identify who and what conduct is covered.

18 U.S.C. § 921(a)(21)(C) excludes someone from being “engaged in the business”
if that person “makes occasional sales, exchanges, or purchases of firearms for the
enhancement of a personal collection or for a hobby, or who sells all or part of his personal
collection of firearms.” But the Final Rule purports to (re)define this unqualified exception
via its definition of the term “personal collection” as “[p]ersonal firearms that a person
accumulates for study, comparison, exhibition (e.g., collecting curios or relics, or collecting
unique firearms to exhibit at gun club events), or for a hobby (eg, noncommercial,
recreational activities for personal enjoyment, such as hunting, skeet, target, or
competition shooting, historical re-enactment, or noncommercial firearms safety
instruction). The term shall not include any firearm purchased for the purpose of resale

with the predominant intent to earn a profit. . . . In addition, the term shall not include firearms

4
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accumulated primarily for personal protection.” 89 F.R. 29090 (emphasis added). It also states that if
someone “restocks” their personal collection after selling a firearm they may not qualify for the
exemption for selling from a personal collection. Id. at 29092.

The Final Rule anticipates several effects on those who sell firearms without a license. The
first is that a significant number of them will become federal firearms licensees and abide by the
new regulations. Id. at 29898. A second anticipated effect is that there will be many individuals
that stop selling firearms altogether. Id. at 29,054. The Final Rule estimates that number at 2.5-
10%. Id. The Final Rule took effect May 20, 2024. Id. at 28968.

LEGAL STANDARD

The APA allows “the reviewing court” to issue “all necessary and appropriate process” to
delay “an agency action or to preserve status or rights pending conclusion of review proceedings.”
5U.S.C. §705. All four of the standard factors for a preliminary injunction and temporary
restraining order weigh in favor of such relief here.

ARGUMENT
A. Plaintiffs Have Standing

“If at least one plaintiff has standing”™—here, that would mean one valid theory of standing
for even one State or private party—the suit should “move forward.” Biden v. Nebraska, 143 S. Ct.
2355, 2365 (2023); sec also id. (“we need not consider the other theories of standing”).

1. The States have standing because they are losing tax revenue

The States have already lost (and will continue to lose) tax revenue under the Final Rule.
Monetary loss is a cognizable harm. Tyler v. Hennepin Cnty., 598 U.S. 631, 636 (2023) (“pocketbook
injur[ies]” confer standing); Collins v. Yellen, 141 S. Ct. 1761, 1779 (2021); New York v. Yellen, 15 F.4th
569, 576 (2d Cir. 2021) (noting that “specific lost tax revenues suffice to support standing” and
differ from “allegations of generalized economic harm only”). Loss of revenue caused by a federal

agency is an injury to the States that is traceable to Defendants. See Dep’t of Com. v. New York, 139 S.
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Ct. 2551, 2565 (2019). Just as New York had standing in that case, so too do the States here.”
Many of Plaintiff States tax tables at gun shows, sales of firearms, or admissions to gun
shows. Kansas, for example, collects a 6.5% sales tax both for admissions and for sale of firearms
during gun shows. Kan. Admin. Regs. § 92-19-22a(4); see also Complaint at 19-23 (ECF #1) (listing
state tax laws); Ex. 9; Ex. 10; Ex 11. The loss of tax revenue at gun shows is not speculative; it has
already occurred and will continue to occur every week until a temporary injunction is in place.
Because of the Final Rule, the number of unlicensed sellers at gun shows has already dropped
dramatically—by an estimated 30-40% (not the 10% predicted by Defendants). See Ex.19 3; Ex.
29 2. In the Plaintiff States, collectively, an average of ten gun shows are scheduled to occur each
weekend.® In addition, at least five gun shows have been cancelled entirely, as a direct
consequence of the Final Rule. In May, June, and July, shows in Hamilton, Montana;"" Athens and
Sparta Tennessee, Ex. 199 18, 21; and Murfreesboro, Tennessee, and Broken Arrow, Oklahoma, Ex.
29912, 15, were also canceled because of the Final Rule. When cancellation occurs, a state collects
no tax revenue. For example, the Athens show generated over $2,600 in state sales taxes in 2023.
Ex.1920.1In 2024, zero taxes were collected. The cancelation in Murfreesboro has cost Tennessee
over $1,500. Ex. 2 913. There is no minimum amount of tax revenue that must be lost. “[A]n
identifiable trifle is enough for standing . ...” United States v. Students Challenging Regul. Agency Procs.
(SCRAP), 412 U.S. 669, 690 n.14 (1973). As a judge in the Northern District of Texas has already
found, the States have clearly established an injury to their State fiscs that they will not face if the

Final Rule is stayed and later vacated. Sec Temp. Restraining Ord., Texasv. ATF, Case no. 2:24-cv-

® Go to a Gun Show! The BIG 2024 Gun Shows List, Gun Show Trader, (last accessed Jun. 4,2024)
https://gunshowtrader.com/gun-shows. Information found by clicking on the calendar of gun
shows in each respective state.

10 Eleven on June 8-9, nine on June 15-16, ten on June 22-23. See https://gunshowtrader.com/gun-
shows/page/2/.

I News Release: MT Gun Show Cancelled-BATFE Regulation, Montana Shooting Sports Association
(last accessed Jun. 5, 2024), https://www.mtssa.org/mt-gun-show-cancelled-batfe-regulation/
(shows canceled “because of the new regulation by the Biden administration and the [ATF]
redefining what ‘engaged in business’ is for selling one or more firearms™).

6
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89-z at 5-8 (May 19, 2024) (attached as Ex. 3).
2. The States have standing because they face increased administrative costs

The States have also established standing because, as Defendants admit, the Final Rule
will impose additional administrative costs. Plaintiffs Tennessee and New Hampshire tie their
own background checks to the federal requirements. See Tenn. Code Ann. § 39-17-1316; Ex. 8 at 2~
3. The Final Rule anticipates an increase in the number of federal firearms licensees across the
country. 89 F.R. 28998. It also expects an increase in background checks and notes that it is state
law enforcement agencies in Tennessee that conduct these background checks. Id. at 29088. This
will result in an increase in administrative costs for Tennessee and New Hampshire as they
process more firearms license applications and run background checks for new licensees that
previously did not need to do so. See Ex. 8 at 2-3. Once these costs are incurred, they can’t be
clawed back, causing an injury. The States are also harmed if they are forced to change their laws
to avoid irreparable injury. Texasv. United States, 787 F.3d 733, 748 (5th Cir. 2015), aff med by an equally
divided Court 579 U.S. 547 (2016).
3. Individual Plaintiffs have standing

Plaintiff Journey attends four to five gun shows a year and buys or sells firearms at most of
them. Ex. 4 9 4. Journey owns firearms for self-defense, and he sells firearms for various reasons.
Id. 99 3, 4. As he noted, the Final Rule could require him to obtain a federal firearm license (“FFL”)
if he engages in “even a single firearm transaction or offer to engage in a transaction.” Id. 9 25
(quoting 89 F.R. 29091). So, if the Final Rule is allowed to take effect, Journey “believe[s] that [he]
will have to give up selling firearms or register as [a licensee|.” Id. 9 10. This will have an immediate
impact on him because he intends to attend gun shows (where he intends to buy and sell firearms)
in July, October, and November, and the license application process is burdensome and takes
several months to complete. Id. 99 4, 10.2. He is harmed regardless of whether he is forced to
unnecessarily apply for a license or he skips the shows. There is a realistic danger that he will be
subject to penalties, and his injury is certainly impending.

Black likewise attends multiple gun shows a year where he buys and sells firearms. Ex. 5

7
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9 4. He has reviewed the Final Rule and believes that it applies to him and his purchases and
sales—a supposition he is better suited to make at this time than Defendants. Id. 99 6, 8. If the
Final Rule is allowed to take effect, he will either need to register as a licensee, which is a
burdensome and time-consuming process, or stop buying and selling firearms altogether. Id. 99 7,
8. He is concerned that if he does not do so, an otherwise perfectly legal sale or offer to sell will
put him at risk of “civil, administrative, and possibly criminal penalties.” Id. 9 13. Maxey attends
three gun shows a year and regularly purchases firearms. Ex. 6 9 4. He is aware that the Final Rule
will decrease the number of people who sell firearms at gun shows. Id. 99 8-10. This will impact
his constitutional and statutory rights to acquire firearms.

Individual Plaintiffs do not want to become licensees. Becoming a licensee is a
cumbersome process that takes months and costs $200.? By the time alicense is approved
(if it is), Individual Plaintiffs will have had to decide whether to attend upcoming gun
shows (and risk enforcement) or decline to exercise their Second Amendment rights. Once
someone has a license, there are extensive obligations and burdens. See, ¢g, 18 U.S.C.

88 923(g)(1)(A): 923(2)(1)(B)(ii)(1); 923(d)(1)(E); 922(t)(1)(A); 18 C.E.R. § 478.102(a); see
also id. § 478.124(a)-(b). And he is subject to warrantless record inspections if he becomes
involved in a criminal investigation. See 18 U.S.C. § 923(g)(1)(B)(i).

All three Individual Plaintiffs reasonably believe the Final Rule applies to conduct they
regularly (and legally) engage in. Among other things, all three sell and buy firearms for personal
protection, which is excluded from the definition of “personal collection” in the Final Rule. All
three individuals attend multiple gun shows a year, which may or may not constitute “occasional”
sales under the Final Rule, because it does not define the term and because it suggests even one
sale (or contemplated sale) is sufficient to qualify someone as “engaged in the business.” Sec 89
F.R. 29091.

Individual Plaintiffs do not need to declare an intent to break the Final Rule in order to

12 Apply for a License, ATF (last accessed Jun. 6,2024), https://www.atf.gov/firearms/apply-license.
8
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challenge it. Their simple desire to do something in the future that could result in prosecution is
sufficient to establish a “cognizable injury” for the purposes of standing, especially when they have
established a specific date in the future or plan to do the prohibited thing. Susan B. Anthony v.
Drichus, 573 U.S. 149,161 (2014). Individual Plaintiffs must simply establish “an intention to engage
in a course of conduct arguably affected with a constitutional interest, but proscribed by a statute,
and there exists a credible threat of prosecution.” Id; sec also Sackett v. EPA, 566 U.S. 120,127 (2012).
Individual Plaintiffs have articulated in their declarations a desire and intent to do the very thing
in the future that has been prohibited by the Final Rule (sell firearms multiple times a year
without an FFL). This “cognizable threat” of potential prosecution based on the potential future
conduct of Individual Plaintiffs is enough to refute the government’s claim on this front. Individual
Plaintiffs face a realistic, imminent threat of danger or else are chilled from exercising their Second
Amendment rights. They have standing. See Ex. 3 at 5-8.
4. Plaintiff Chisholm Trail has standing

Plaintiff Chisholm Trail also has standing. Both Plaintiffs Maxey and Black are members
of Chisolm Trail, see Ex. 7 at 2, and both have standing. Both Plaintiffs declared that they own, sell,
or purchase firearms repeatedly throughout the year. The firearms that Black and Maxey sell and
purchase can be used for personal protection, and thus fall within the ambit of the Final Rule.
Black and Maxey’s activities relate to the purpose of the organization, see id. at 2-3, and, therefore,
it has standing. Friends of the Earth, Inc.v. Laidlaw Env’'t Servs. (TOC), Inc., 528 U.S 167, 181 (2000).

Chisolm Trail’s injuries are concrete and particularized. In his declaration, Jim Fry
outlined how approximately 70% of Chisholm Trail's annual operating expenses are covered by
revenue generated by the biannual gun shows they organize. Ex. 7 at 2. Since private party sales
of firearms are what dominate these gun shows, the Final Rule will drive down attendance and
revenue for the organization (because there will be fewer people willing to risk selling a firearm
without becoming a licensee). In the weeks that the Final Rile has been in effect, there has been a
drop of 30% in the number of unlicensed vendors at gun shows. Ex. 2 910. Last fiscal year,

Chisholm Trail paid sales tax to Kansas for table rental fees charged during their gun shows in the

9
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amount of $4,005.72. Ex. 7 at 3. So, the loss of even a relatively small amount of the revenue
generated by these gun shows would cause financial harm to both Chisholm Trail and Kansas in

the form of tax revenue. So, Chisolm Trail also has standing.

B. Plaintiffs are Likely to Succeed on the Merits
1. The Final Rule is in excess of and contrary to federal law

Defendants have no authority to issue the Final Rule. But even if they did, they
can’t redefine Congressionally defined terms.

a. Defendants lack authority to promulgate the Final Rule

Under the APA, courts must “hold unlawful and set aside agency action, findings,
and conclusions” that are “in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right.” 5 U.S.C. § 706(2)(C). Congress expressly limited how much
authority to grant Defendants in issuing regulations and allowed them to “prescribe only
such rules and regulations as are necessary to carry out the provisions of this chapter.” See
18 U.S.C. 926. Because Chapter 44 of Title 18 (“federal firearms law”) gives ATF no
statutory authority to redefine terms or to create rebuttable presumptions in the federal
firearms law, those portions of the Final Rule must be set aside. See, e.g, Nat'l Fed’n of Indep.
Bus.v. OSHA, 595 U.S. 109, 117 (2022).

The ATF Director’s statutory authority is circumscribed in 18 U.S.C. § 926(a),
which explains that he “may prescribe only such rules and regulations as are necessary to
carry out the [law’s| provisions.” Id. Congress’s intentionally limited this authority to “only

. necessary” rules and regulations. As discussed, supra, Congress specifically limited
Defendants delegated authority.

There is another indication in the statutory text that Congress did not delegate

B The Final Rule redefines “dealer,” “engaged in the business,” “principal objective of livelihood
and profit,” and it adds definitions for “personal collection (or personal collection of firearms, or
personal firearms collection),” “former licensee inventory,” “predominantly earn a profit,”
“responsible person,” and “terrorism.” Definition of “Engaged in the Business” as a Dealer in Firearms,
89 F.R. 28968, 29089-90.
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authority to the Director to redefine statutory definitions in the Final Rule. The statutory
definition part of section 921(a) grants the Director rulemaking authority to define only
the term “curios and relics.” See 18 U.S.C. §921(a)(13).* The Director is not authorized to
promulgate any rules to define statutory terms. And there is absolutely no authority for
the idea that Congress gave the Director authority to define “personal collection” to
exclude those acquired for “personal protection,” the most common type of firearm. No other part
of § 921(a) authorizes the Director to promulgate any rules to define statutory terms. Sec id. (use
of “particular language in one section of a statute” paired with “omi[ssion| from a neighbor[ing
provision],” “normally . . . convey[s] a difference in meaning (expressio unius est exclusio alterius)™). See
Bittner v. United States, 598 U.S. 85, 94 (2023). So too here. The express grant of authority to the
Director to define some terms strongly suggests Congress withheld that same authority for other
terms.

Nor are the changed definitions in the Final Rule “necessary.” See18 U.S.C. § 926(a). Before
the BSCA, the statute defined a “dealer” as a person “engaged in the business” of selling firearms,
seeid. § 921(a)(11)(A), and further defined “engaged in the business™ as “a person who devotes time,
attention and labor to dealing in firearms as a regular course of trade or business with the principal
objective of livelihood and profit through the repetitive purchase and sale of firearms,” see FOPA,
100 Stat. 449, 450 (emphasis added). It defined “with the principal objective of livelihood and
profit” as an “intent . . . [that] is predominantly one of obtaining livelihood and pecuniary gain, as
opposed to other intents, such as improving or liquidating a personal firearms collection.” Id.
Further, it certainly wasn’t “necessary” to carve out “personal protection” firearms.

In addition, ATF lacks authority to create presumptions as to whether someone is

“engaged in the business.” See 18 U.S.C. §§ 921-34. That the Final Rule’s presumptions apply to a

14 Even this limited grant of authority was later restricted in a spending prohibition. See Pub. L.
113-6, 127 Stat. 198, 248 (Mar. 26, 2013) (“[I]n the current fiscal year and any fiscal year thereafter,
no funds appropriated under this Act shall be used to pay administrative expenses or the
compensation of any officer or employee of the United States to...change the definition of
‘Curios or relics’ in § 478.11 of title 27 .. .”) (codified at 18 U.S.C. § 921).
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criminal statute only reinforces this. ATF claims the presumptions would not apply in
criminal proceedings, but it still concedes that the presumptions “may be useful to a
court.” See 89 F.R. at 28976, 29011, 29014. Regardless, the Final Rule’s meaning must be the
same in civil and criminal contexts. See Leocal v. Ashcroft, 543 U.S. 1, 11-12 n.8 (2004).
Because the statute has criminal applications, ATF’s construction of it—through
presumptions to define covered conduct—is entitled to no deference, Guedes v. BAFTE,
140 S. Ct. 789, 790 (2020) (Gorsuch, J., concurring in the denial of certiorari). ATF has
exceeded its authority by redefining statutory provisions and creating rebuttable
presumptions in the Final Rule that it has no authority to promulgate.
b. The Final Rule violates the text of Federal Law

The Northern District of Texas has correctly held “the Final Rule clashes with the
text of the BSCA in at least three ways.” Ex. 3 at 9. This Court should do the same. These
clashes with the terms of federal law are obvious and can’t be reconciled with the its text.

“Repetitive” sales of multiple “firearms.” First, the Final Rule violates the
statute’s requirement that there be “repetitive” sales of multiple “firearms.” The Final Rule
claims that there is no “minimum number of firearms to actually be sold to be ‘engaged in
the business.” 89 F.R. 29021. “[A] single firearm transaction™—or even a mere offer to sell
a firearm when combined with other evidence—*“may be sufficient to require a license.” Id.
at 28976. The Final Rule flatly contradicts the statutory text. As explained in Texas,
“Defendants’ proffered interpretation is severely undercut by Section 921(a)(21)(C)’s use
of [] firearms, in the plural.” Ex. 3 at 9. And there’s more. “Section 921(a)(21)(C) require|[s]
the ‘purchase and resale’ of firearms—a conjunctive requirement that flatly contradicts
Defendants’ assertion that ‘there is no minimum threshold number of firearms purchased
or sold” to require a license. Id. at 9-10 (emphases original) (quoting 89 F.R. 29091).

The “personal protection” exclusion. Second, the Final Rule invents an exclusion
of firearms “for personal protection” that is found nowhere in federal law. Federal law

creates a safe harbor that excludes a person from being “engaged in the business” if he
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“make|[s] occasional sales, exchanges, or purchases of firearms for the enhancement of a personal
collection or for a hobby,” orif he “sell[s] all or part of his personal collection of firearms.” 18 U.S.C.
§921(a)(21)(C) (cleaned up). Congress did not delegate authority to Defendants to redefine
“personal collection,” see 89 F.R. 28971, but they did so anyway, see 89 F.R. 29090. The Final Rule
redefines this unqualified “personal collection” exception by excluding “any firearm purchased for
the purpose of resale with the predominant intent to earn a profit” and “firearms accumulated
primarily for personal protection.” 89 F.R. 29090 (emphases added). As the court in the Northern
District of Texas correctly held, in so doing, the Final Rule “arbitrarily eviscerates Section
921(a)(21)(C)s safe harbor provision.” Ex. 3 at 11. Nothing in the statute’s text warrants excluding
firearms obtained for personal protection from the statutory term “personal collection.” Indeed,
Heller expressly recognized that personal protection is “central to the Second Amendment right”
and a primary reason that individuals acquire firearms for personal use. District of Columbia v. Heller,
554 U.S. 570, 628 (2008). Additionally, this would likely apply to almost all handguns (44% of
firearms in private possession®) and shotguns (20%!°). Finally, if one includes rifles as firearms
usable for personal protection—which virtually every rifle is—then every functioning firearm in
the country is excluded from Defendants’ arbitrary definition of “personal collection.” They
cannot point to any authority for this absurd result.

“Proof of profit.” The Final Rule claims that “actual profit is not a requirement of the
statute—it is only the predominant intent to earn a profit though the repetitive purchase and
resale of firearms that is required.” 89 F.R. 29091. The Final Rule misconstrues the statute, which
states: “The term ‘to predominantly earn a profit’ means that the intent underlying the sale or
disposition of firearms is predominantly one of obtaining pecuniary gain, as opposed to other
intents, such as improving or liquidating a personal firearms collection: Provided, That proof of

profit shall not be required as to a person who engages in the regular and repetitive purchase and

15145,027,290 out of a total of 325,974,664. John Berrigan, Deborah Azrael, and Matthew Miller,
“The Number and Type of Private Firearms in the United States,” Sage Journals, Table 2, available at
https://journals.sagepub.com/doi/full/10.1177/00027162231164855.)

1665,384,747 out of a total of 325,974,664, Berrigan, et al.
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disposition of firearms for criminal purposes or terrorism.” 18 U.S.C § 921(a)(22) (emphasis
added). As the court in Texas pointed out, “the negative corollary is obvious: while proof
of profit is not required ‘for criminal purposes or terrorism,’ it is required for all other

cases.” Ex. 3 at 10.

c¢.  The Final Rule exceeds Defendants’ limited authority and violates the major
questions doctrine

Federal law regulates the interstate firearms industry by imposing licensing
requirements on firearms importers, manufacturers, and as relevant here, dealers. See 18
U.S.C. § 923. Any person who wishes to “engage in the business of . . . dealing in firearms”
must obtain a federal firearms license. See id. § 923(a) (cleaned up); see also id. § 922(a)(1).
The statutory definitions show federal firearms laws’ focus on commercial firearms
operations. It defines “dealer” as “any person engaged in the business of selling firearms at
wholesale or retail.” Id. § 921(a)(11)(A). It then defines “engaged in the business” as “a
person who devotes time, attention, and labor to dealing in firearms as a regular course of
trade or business to predominantly earn a profit through the repetitive purchase and resale of
firearms.” Id. § 921(a)(21)(C) (emphases added). Status as a “dealer” is thus tailored to
capture commercial firearms operations. See id. To meet the statute’s definition of “dealer,”
a person must devote significant time to the commercial selling and reselling of firearms
at routine intervals—periodic or irregular sales don’t suffice. Federal firearms law never
intended to impose dealer requirements on those making small-scale and infrequent sales.
Nor does it authorize ATF to use these sales as a backdoor to impose universal background
checks.

Defendants latch onto the BSCA’s minor amendment to smuggle universal
background checks in the back door. But nothing in the BSCA’s recent amendment hints
that Congress retrained its focus on local sales. The BSCA amended the FOPA’s definition

of “engaged in the business” but it otherwise left section 921(a) untouched.”” The BSCA

17 See Pub. L. No. 117-159, § 3(b), div. A, tit. II, § 12002, 136 Stat. 1313, 1324-25 (June 25, 2022).
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replaced FOPA’s definition of “with the principal objective of livelihood and profit” with “to
predominantly earn a profit” and defined “predominantly earn a profit” as an intent that is
“predominantly one of obtaining pecuniary gain”—a near carbon copy of the FOPA’s definition.
136 Stat. at 1324-25.

Universal background checks are a hotly contested political issue and a “major question.”
See West Virginiav. EPA, 597 U.S. 697, 721-22 (2022); Biden v. Nebraska, 143 S. Ct. 2355, 2374 (2023).
Decisions on “major questions” must be made by “Congress itself, or [by] an agency acting
pursuant to a clear delegation from that representative body.” West Virginia, 597 U.S. at 735. A
“colorable” or “plausible” textual basis won't do. Id. at 723; sec also Whitman v. Am. Trucking Ass'n,
531 U.S. 457, 468 (2001). But if Congress intended the BSCA’s benign changes to authorize ATF
to resolve these contentious issues, “common sense” suggests it would have done so plainly. FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000). Congress wasn’t unclear; it didn’t
delegate this authority at all.
2. The Final Rule is unconstitutionally vague

A regulation is unconstitutionally vague if it does not give a person of reasonable
intelligence fair notice that his conduct is unlawful or it “fails to establish standards for the police
and public that are sufficient to guard against the arbitrary deprivation of liberty interests.” City
of Chi.v.Morales, 527 U.S. 41, 52, 60 (1999). The Final Rule is confusing and susceptible to multiple
interpretation; as such, it “encourages arbitrary and discriminatory enforcement.”
StrectMediaGroup, LLC v. Stockinger, 79 F.4th 1243, 1253 (10th Cir. 2023). The three greatest sources
of vagueness created by the Final Rule are: (1) the invention of a new distinction between guns
used for personal protection and guns not used for personal protection, (2) the creation of a new
standard that the mere suggestion of a willingness to sell a single firearm may or may not be enough
to bring someone within the scope of being engaged in the business, and (3) the mind-numbing
complexity of the rule itself, with its exceptions to exceptions and its multiple presumptions.

First, the phrase “primarily for personal protection” is inherently vague. This phrase

is a completely new legal standard invented by Defendants. It appears in the Final Rule’s
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definition of the term “personal collection,” with the full sentence reading: “In addition, the term
shall not include firearms accumulated primarily for personal protection.” 27 C.ER. § 478.1L
However, as discussed supra, virtually every firearm can be used for personal protection: handguns,
shotguns, and rifles. It is beyond cavil that every handgun is useful for personal protection.
Berrigan, et al., Table 2. Shotguns are also ideal for personal protection—particularly personal
protection in one’s home. Id. The only category about which reasonable debate might occur is the
rifle category. So which guns were “accumulated primarily for personal protection?” It is
impossible to say with certainty. No gun buyer fills out a form when purchasing a firearm that
requires him to state his intend use of the firearm. And it would be difficult to do so even if such
a form existed. Most gun buyers have multiple purposes in mind.!8

Second, it creates vagueness as to how many firearms must be sold. The wording of the
Final Rule exudes vagueness: “[T]here is no minimum number of transactions that determines
whether a person is ‘engaged in the business’ of dealing in firearms. Even “a single firearm
transaction or offer to engage in a transaction, when combined with other evidence . . . may require
a license.” 27 C.E.R. § 478.13. This stands in contrast to the wording of federal law prior to the
issuance of the Final Rule. The wording of the law is fairly easy to understand: a person is “engaged
in the business” through “the repetitive purchase and resale of firearms,” but not through
“occasional sales, exchanges, or purchases” of guns in a “personal collection.” 18 U.S.C.
§921(a)(21)(C). So, put simply, the law indicates that lots of repetitive sales constitute being
“engaged in the business,” and a few “occasional” sales are not enough. The Final Rule changes all

of that, with the potential sale of single firearm maybe being enough. According to one of the largest

18 For example: .25 ACP caliber semi-automatic pistols are extremely small handguns were widely
sold in the United States in the 1950s, 1960s, and 1970s. Now, none of the major firearm companies
manufactures them, mainly because the small .380 caliber has become more popular. They have
consequently increased in value. Suppose a person acquired a few .25 ACP pistols in the 1960s
mainly for personal protection. Now they are collectors’ items. Without an FFL, he decides to sell
them at a profit, and he restocks his personal collection with newer handguns. Did he
“accumulate” the .25 ACP pistols for personal protection? The Final Rule is too vague for any
reasonably intelligent person to know and for any ATF agent to enforce fairly.
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gun show organizers in the country, “If you talk to five different ATF agents about what the Final
Rule covers, you will likely get five different answers.” Ex. 2 9 8.

Third, the Byzantine complexity of the Final Rule itself creates vagueness. The Final
Rule contains multiple exceptions and multiple presumptions. And the multiple presumptions
are accompanied by multiple opposing presumptions that serve as exceptions to the
presumptions. See generally 27 C.ER. § 478.13.° A person of ordinary intelligence cannot easily
comprehend exactly what conduct is prohibited.
3. The Final Rule is arbitrary and capricious

An agency acts arbitrarily and capriciously when it departs sharply from prior practice
without reasonable explanation, fails to address alternatives to its action, or when it ignores
affected communities’ reliance on the prior rule. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140
S. Ct.1891,1913 (2020). The Final Rule departs sharply from prior practice. Previously, Defendants
adopted the statutory definition of terms such as “engaged in the business,” rather than expanding
those definitions beyond what Congress included. See 27 C.E.R. § 478. This radical change has
“caused great fear and confusion” among gun show sellers, causing approximately 30% to stop
selling altogether. Ex. 2 99 9, 10. This departure is arbitrary. The arbitrary exclusion of firearms
acquired for personal protection from “personal collection[s]” can’t be attributed to a difference
in view or experience. It’s from thin air.

Because Congress already defined these terms, Defendants’ new definition can’t be
ascribed to a difference in view or product of agency experience. And the other explanations for
the Final Rule aren’t reasonable either. The Final Rule nods toward “new technologies, mediums

of exchange, and forums in which firearms are bought and sold.” 89 F.R. 28973. But it doesn’t limit

For example, the Final Rule claims to uphold a statutory exemption by not presuming someone
selling firearms from their personal collection is a dealer. At the same time, the Final Rule creates
the following exceptions to the exception to that presumption: (1) a personal collection doesn’t
include firearms purchased for self-defense, (2) includes no firearm that was brought with any
intent to obtain profit, and (3) includes no one who buys any other firearms after selling from
their personal collection. Id. at 29068-69.
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itself to those new forums. It mostly targets gun shows which have been around since at
least 1895.20 “Clarity” and “emerging technologies” only existed to serve as a pretext for
what Defendants wanted to do, which was establish near-universal background checks
through the rulemaking process after they failed to pass this requirement through
Congress. Defendants can’t use an implausible pretext to impose them. Consequently, it
is arbitrary and capricious.
4. The Final Rule violates the Second Amendment
The Final Rule also violates the Second Amendment. In the landmark Bruen decision, the
Supreme Court succinctly stated the test for a law or rule’s constitutionality. “We reiterate that
the standard for applying the Second Amendment is as follows: When the Second Amendment’s
plain text covers an individual’s conduct, the Constitution presumptively protects that conduct.
The government must then justify its regulation by demonstrating that it is consistent with this
Nation’s historical tradition of firearm regulation.” N.Y. State Rifle ¢ Pistol Assn, Inc. v. Bruen, 142 S.
Ct. 2111, 2130 (2022). So, the first half of the test is the text, the second half is the history.
Plaintiffs unquestionably satisfy the first half of the test, which is simply whether the
“Second Amendment’s plain text covers an individual's conduct.” There is no doubt that the
Second Amendment phrase “to keep and bear arms” includes the right to purchase or sell arms.
Range v. Attorney General, 69 F.4th 96,106 (3d Cir. 2023); Ezell v. City of Chi., 651 F.3d 684, 704 (7th
Cir. 2011). While the Second Amendment expressly protects the right to “keep and bear arms,”
the only way to exercise this right “is to get one, either through sale, rental, or gift,” Maryland Shall
Issue, Inc. v. Moore, 86 F.4th 1038, 1043 (4th Cir. 2023), or to build one oneself. Therefore, because
the text of the Second Amendment plainly covers Plaintiffs’ conduct, it is Defendants’ burden to
justity its regulation by presenting evidence that the Final Rule aligns with the historical tradition
of regulations in place at the time that the Second Amendment was ratified. The Final Rule itself

offers no historical analogue that similarly regulated the private, non-commercial sale of firearms

29 Joan Burbick, Cultural Anatomy of a Gun Show, 17 Stan. L. & Pol’y Rev. 657, 660 (2006).
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between individuals. That is because no historical analogue exists. For that reason, the Final Rule

fails the Bruen test and is unconstitutional.

C. The Remining Factors Weigh in Plaintiffs’ Favor
1. The Final Rule irreparably harms Plaintiffs

Without preliminary injunctive relief, Plaintiffs will suffer irreparable harm. As discussed
above, the States are harmed though loss of tax revenue and administrative costs. None of those
damages are recoverable from the United States; “a party suing the government suffers irreparable
harm where monetary relief might not be available because of the government’s sovereign
immunity.” Kansas ex rel. Kansas Dep’t for Child. ¢ Fams. v. SourceAmerica, 874 F.3d 1226, 1251 (10th Cir.
2017) (cleaned up). The Final Rule has already decreased attendees, vendors, and sales revenue at
gun shows in Plaintiff States. Exs. 1 913-17; 2 9 9-11. Chisholm Trail will experience the same
harm at its gun shows. As discussed above, the Final Rule will harm Individual Plaintiffs through
their ability to sell firearms from their personal collection at gun shows. This harm began the
moment the Final Rule took effect and is ongoing. This harm cannot be remedied after the fact.
Preliminary relief is necessary.

2. The balance of the equities and public interest favor Plaintiffs

There is no harm to Defendants in pausing their attempted usurpation of Congress’s role
by maintaining the status quo with standards that have been in place for decades. Defendants
contend that they aren’t—and don’t have the power to—imposing universal background checks.
89 F.R. 28987. Firearms sold by those truly “engaged in the business” of firearms sales already
require a background check. Id. And the Final Rule risks turning everyday citizens into criminals
if they inadvertently sell guns according longstanding law but in violation of the Final Rule’s
changes. Id. at 28995. Finally, “it is always in the public interest to prevent the violation of a party’s
constitutional rights.” Does I-11 v. Bd. of Regents of Univ. of Colorado, 100 F.4th 1251, 1279 (10th Cir.
2024). Maintaining the status quo while Plaintiffs challenge this rule is important and will ensure
that otherwise law-abiding citizens aren’t caught in the drag net of this overly broad and intrusive

federal regulation.
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D. A TRO and Injunction Should Apply Nationwide.

Plaintiffs request a nationwide injunction pending a decision on the merits. “When
a reviewing court determines that agency regulations are unlawful, the ordinary result is
that the rules are vacated—not that their application to the individual petitioners is
proscribed.” Nat'l Min. Ass'nv. U.S. Army Corps of Engineers, 145 F.3d 1399,1409 (D.C. Cir. 1998)
(quoting Harmon v. Thornburgh, 878 F.2d 484, 495 n. 21 (D.C. Cir.1989)); sec also Barr v. Am.
Ass’nof Pol. Consultants, Inc., 140 S. Ct. 2335, 2351 (2020). When agency actions are unlawful,
nationwide preliminary relief is appropriate. See e.g, D.C.v. U.S. Dep’t of Agric., 444 F. Supp.
3d 1, 46-48 (D.D.C. 2020). Indeed, the APA allows a reviewing court to “hold unlawful
and set aside agency action.” 5 U.S.C. § 706(2). “[T]ailoring an injunction to address the
alleged harms to the remaining States would entail delving into complex issues and
contested facts that would make any limits uncertain in their application and
effectiveness.” Nebraska v. Biden, 52 F.4th 1044, 1048 (8th Cir. 2022).

A nationwide injunction is called for here. Because Plaintiffs include 20 States, an
injunction limited to those States would create a patchwork of enforceable federal law
while allowing the continued infringement of constitutional rights of citizens of States not
party to this suit. Given the significant harms the Final Rule imposes, Plaintiffs ask that
the Court issue a TRO and enjoin it pending a determination on the merits.

CONCLUSION
For these reasons, Plaintiffs request the Court issue a TRO and a Preliminary

Injunction.
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