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INTRODUCTION 

The Department of Labor’s 2022 Rule purports to authorize ERISA 

fiduciaries to make decisions “based on collateral benefits other than 

investment returns” whenever competing investments “equally serve the 

financial interests of the plan over the appropriate time horizon.” 

Prudence and Loyalty in Selecting Plan Investments and Exercising 

Shareholder Rights (“2022 Rule”), 87 Fed. Reg. 73,822, 73,885 (Dec. 1, 

2022) (codified at 29 C.F.R. § 2550.404a-1(c)(2)). DOL claims this 

tiebreaker provision doesn’t violate ERISA because the duty of loyalty 

merely prohibits fiduciaries from subordinating the interests of 

retirement plan participants to collateral considerations. DOL has 

abandoned its request for deference under Chevron that prevailed in the 

District Court, and even conceded that past agency practice does not 

justify its interpretation of ERISA. It now defends its tiebreaker 

provision solely as a matter of statutory interpretation.  

DOL is wrong. The tiebreaker provision violates the plain language 

of ERISA, which nowhere implements an anti-subordination principle. 

Instead, ERISA’s duty of loyalty is a broad prophylactic designed to 

prohibit any influence of collateral considerations. The text of ERISA—
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which requires fiduciaries to act “solely” and “for the exclusive purpose” 

of providing financial benefits to participants—makes this clear. 29 

U.S.C. §§ 1103(c)(1), 1104(a)(1)(A). Those terms literally exclude every 

other consideration, including the environmental, social, and governance 

(“ESG”) factors that DOL seeks to provide cover for here. 

Longstanding common law principles and Supreme Court 

precedent underscore that conclusion. The major-questions doctrine also 

requires clear statutory authority for such a vast, controversial 

rulemaking, which DOL fails to identify. 

Moreover, the 2022 Rule is arbitrary and capricious. It 

acknowledges that no two investment options are the same, but decides 

fiduciaries need a tiebreaker to decide between them. It then expands the 

tiebreaker provision and removes documentation requirements to make 

it easier for fiduciaries to declare ties and consider ESG. And it failed to 

consider increased oversight burdens or repudiate factual findings in the 

2020 Rules. DOL continues the same deficient reasoning on appeal.  

The 2022 Rule consistently loosened restrictions on ESG 

considerations and reduced oversight instead of protecting the financial 

interests of retirement plan participants. This Court should reverse.  
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ARGUMENT 

I. THE 2022 RULE’S TIEBREAKER PROVISION VIOLATES ERISA. 

A. The Tiebreaker Provision is Contrary to Law. 

ERISA prohibits the use of collateral considerations as a tiebreaker. 

Op.Br.25–50. DOL says nothing in response that would justify departing 

from this straightforward reading of the statute. 

1. The text and structure of ERISA prohibit collateral 
considerations. 

ERISA requires fiduciaries to act “solely” and “for the exclusive 

purpose of” providing “benefits to participants and their beneficiaries.” 

29 U.S.C. §§ 1103(c)(1), 1104(a)(1)(A). The ordinary meaning of this text 

categorically forbids collateral considerations. Op.Br.25–26. And while 

ERISA includes some exceptions, it nowhere permits collateral 

considerations as a tiebreaker. See Op.Br.25–31.  

DOL claims the tiebreaker provision in the 2022 Rule is 

nonetheless “consistent with the statutory obligations of prudence and 

loyalty” because it still prohibits a fiduciary from “‘subordinat[ing] the 

interests of the participants and beneficiaries … to any other objective.’” 

Resp.Br.27–28 (quoting 87 Fed. Reg. at 73,885). That is wrong. “Solely” 

means solely; “exclusive” means exclusive. Neither mean first or primary.  
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Congress certainly could have written an anti-subordination 

principle, but it did not, and for good reason. By insisting on a sole 

consideration—the financial interests of participants and beneficiaries—

Congress imposed a “prophylactic” to prevent the risk that collateral 

influences would distract or tempt fiduciaries to deviate from the 

statutory goal, whether consciously or unconsciously. Thole v. U.S. Bank 

N.A., 140 S. Ct. 1615, 1636 (2020) (Sotomayor, J., dissenting); Fulton 

Nat’l Bank v. Tate, 363 F.2d 562, 572 (5th Cir. 1966).1 

ERISA requires fiduciaries to give “whole, undivided” focus to the 

financial interests of participants, pursuing that consideration “to the 

exclusion of all else.” Op.Br.26 (quoting Exclusive, Black’s Law 

Dictionary (11th ed. 2019), and Solely, Merriam-Webster Dictionary 

Online, https://www.merriam-webster.com/dictionary/solely). There are 

no other permissible factors. When Congress wants to ensure 

considerations “have priority in the following order,” creating a hierarchy 

like in bankruptcy proceedings, 11 U.S.C. § 507(a), it knows how to do so. 

 
1 The government elsewhere has agreed that ERISA’s fiduciary 

duties serve as “prophylactic provisions,” just apparently not in this case. 
Br. for the U.S. as Amicus Curiae Supporting Petitioners at 20, Thole, 
140 S. Ct. 1615 (filed Sept. 18, 2019) (No. 17-1712).  
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Text like that creates an anti-subordination rule. But ERISA is different, 

and financial returns must be the “sole” and “exclusive” considerations.  

Prophylactic rules are common to prevent even the risk of 

impermissible influences in situations that are particularly sensitive or 

otherwise prone to abuse. The U.S. Constitution and Title VI of the Civil 

Rights Act of 1964 prohibit racial discrimination by state actors and 

entities receiving federal funds, including reliance on race as a “tip” 

factor to resolve ties, no matter how infrequent. Students for Fair 

Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181, 

195, 219 (2023); see also id. at 290, 294 (Gorsuch, J., concurring). Title 

VII of the Civil Rights Act prohibits the consideration of race in 

employment decisions, even as a bona fide occupational consideration, 42 

U.S.C. § 2000e-2(a), (e). Corporate law recognizes that the “‘omnipresent 

specter’” of even potential conflicts of interest necessitates a prophylactic 

rule that decisionmakers must aim solely to maximize shareholder value 

to the exclusion of all else. Revlon, Inc. v. MacAndrews & Forbes 

Holdings, Inc., 506 A.2d 173, 180 (Del. 1986). And trust law imposes the 

duty of loyalty to the same end, stamping out even “occasions of 
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temptation.” Restatement (Third) of Trusts § 78 cmts. b, f (2007); see 

Restatement (Second) of Trusts § 170 cmt. q (1959); Part I.A.2, infra. 

Consistent with this prophylactic approach, ERISA further bars 

certain transactions regardless of their financial benefits because they 

present the risk of self-dealing and are tainted by indicia of collateral 

interest. See 29 U.S.C. § 1106; Carfora v. Tchrs. Ins. Annuity Ass’n of 

Am., 631 F. Supp. 3d 125, 136 (S.D.N.Y. 2022); Int’l Bhd. of Elec. Workers, 

Loc. 90 v. Nat’l Elec. Contractors Ass’n, No. 3:06-cv-2, 2008 WL 918481, 

at *14 (D. Conn. Mar. 31, 2008) (the fiduciary duties ERISA adopted are 

a “‘prophylactic rule intended to remove all incentive to breach’”). The 

2020 Rules,2 which the 2022 Rule replaced, similarly applied ERISA’s 

duty of loyalty to categorically prohibit the selection of qualified default 

investment alternatives (“QDIAs”) that consider non-pecuniary factors, 

because they tend to “favor the fiduciary’s own policy preference,” 

Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 39,113, 

39,119 (June 20, 2020) (proposed rule), in a context that “sweep[s] in 

 
2 Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 

72,846 (Nov. 13, 2020), and Fiduciary Duties Regarding Proxy Voting and 
Shareholder Rights, 85 Fed. Reg. 81,658 (Dec. 16, 2020) (collectively, 
“2020 Rules”). 
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many participants and beneficiaries with less investment experience and 

sophistication” to sort between genuinely material versus collateral 

factors, 85 Fed. Reg. at 72,866. 

DOL claims that sometimes “an investment choice cannot be 

resolved merely by applying that statutory duty” (i.e., the duty of loyalty), 

so a fiduciary can rely on any collateral factor because the duty of loyalty 

will be satisfied “no matter how he resolves the choice.” Resp.Br. 30–31. 

That fundamentally misunderstands the duty of loyalty. Fiduciaries 

satisfy that duty only by limiting themselves to permissible 

considerations, regardless of a tie. Fiduciaries conversely violate that 

duty by considering prohibited factors, regardless of actual harm to 

beneficiaries. The duty of loyalty guards against corrupting influences no 

matter how many investment options might satisfy the duty of prudence. 

DOL’s construction-project hypothetical is revealing. It posits “two 

competing projects” with “the same expected risk and return over the 

time horizon for which plan assets are invested,” but “given the minimum 

investment required for either project, the plan cannot invest in both.” 

Id.  
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Not even this scenario results in a “tie.” Any two construction 

projects will be at different locations, managed by different firms, or 

follow different plans. Even if the two projects could “equally serve the 

financial interests of the plan,” fiduciaries and other investors 

distinguish between similar options with similar risk-adjusted values for 

a living. Resp.Br.32 (quoting 87 Fed. Reg. at 73,885). And every day, they 

manage to make reasonable choices between similar assets, motivated 

only by financial results and without simply selecting the option that best 

aligns with their politics. See, e.g., Sen.Hughes.Amicus.Br.23–25 

(detailing how investors assess investment options). These situations can 

be resolved consistent with the statutory duty of loyalty, as ERISA 

requires. DOL attempts to create ties where none exist. 

Even accepting DOL’s premise that the construction-project 

hypothetical presents a tie, plenty of possible tiebreakers remain 

available that are focused solely and exclusively on financial 

considerations. Fiduciaries and other investors regularly fashion finance-

focused rules of thumb to guide close calls. Which opportunity is most 

certain to avoid a loss? Which project has the highest upside? Which 

project is most certain to have immediate returns? The real world is not 
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a perfectly controlled laboratory experiment—there are always 

differences. 

Ties or no ties, what a fiduciary cannot do under ERISA is make 

decisions based on politics, ESG, or any other collateral considerations. 

Even random selection protects against untoward influences and is 

therefore superior. After all, the wisdom of prophylactic rules is that 

opening the door even a little to improper considerations risks too much 

and can encourage finding ties. See also Zelinsky.Amicus.Br.11–12; see 

Part I.A.2, infra. 

Finally, DOL fails to even address the clear implication that by 

providing some exceptions to the duty of loyalty, ERISA prohibited all 

others. Op.Br.27–29. DOL further concedes that ERISA supplies its own 

tiebreaker for otherwise equivalent prudent investments: diversification. 

Resp.Br.32. That tiebreaker functionally resolves the issues the 2022 

Rule purports to address since “thorough diversification is practical for 

nearly all trustees.” Restatement (Third) of Trusts § 90 cmt. g. 

Accordingly, the text and structure of ERISA foreclose the 

tiebreaker provision in the 2022 Rule. 

Case: 23-11097      Document: 218     Page: 33     Date Filed: 04/11/2024



  

 

 10 

2. The common law of trusts confirms that ERISA forbids 
collateral considerations. 

It is undisputed that ERISA’s fiduciary duties were “derived from 

the common law of trusts and are the highest known to the law.” 

Schweitzer v. Inv. Comm. of Phillips 66 Sav. Plan, 960 F.3d 190, 194 (5th 

Cir. 2020) (cleaned up). When statutory language is “obviously 

transplanted from another legal source, whether the common law or 

other legislation, it brings the old soil with it.” Felix Frankfurter, Some 

Reflections on the Reading of Statutes, 47 Colum. L. Rev. 527, 537 (1947); 

see Hall v. Hall, 584 U.S. 59, 73 (2018). 

That “old soil” confirms the duty of loyalty prohibits collateral 

considerations, even as a tiebreaker. Op.Br.31–35. When Congress 

passed ERISA in 1974, the Second Restatement of Trusts summarized 

then-current law, explaining that a “trustee is under a duty to the 

beneficiary in administering the trust not to be guided by the interest of 

any third person.” Restatement (Second) of Trusts § 170 cmt. q. There’s 

not even a hint of equivocation about social investing, including for 

hypothetical ties.  

DOL seems to recognize this, as it instead relies on a “reporter’s 

note” from the Third Restatement of Trusts—published more than thirty 
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years later—stating that “considerable disagreement continues about 

what loyalty should require in th[e] context” of “social investing.” 

Restatement (Third) of Trusts § 78 reporter’s note to cmt. f.3 

Reporter’s notes don’t state black-letter law and are not voted on by 

the American Law Institute Council that publishes the Restatements. 

They merely provide background material and “suggest related areas for 

investigation.” Frequently Asked Questions, Am. L. Inst., 

https://www.ali.org/about-ali/faq/ (last visited Apr. 11, 2024) (answering 

“What is in a Restatement?”). 

The Third Restatement itself—rather than a stray reporter’s note—

strongly supports Plaintiffs-Appellants. Section 78 of that Restatement 

is succinct: “a trustee has a duty to administer the trust solely in the 

interest of the beneficiaries.” Restatement (Third) of Trusts § 78(1). 

 
3 DOL also quotes the reporter’s note as saying that “social 

investing” cannot be “consistent with the duty of loyalty if the investment 
activity entails sacrificing the interests of trust beneficiaries.” Resp.Br.35 
(cleaned up). That language is not from the reporter, but is rather a block 
quote from commentary to the Uniform Prudent Investor Act, which the 
reporter included as evidence of the disagreement. See Restatement 
(Third) of Trusts § 78 reporter’s note to cmt. f; Unif. Prudent Inv. Act § 5 
cmt. (Unif. L. Comm’n 1995). Commentary on a model, uniform state law 
proposed by scholars decades after ERISA was enacted says nothing 
about the duty of loyalty as it existed when Congress passed that statute. 
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Comments on that section further explain that “the trustee has a duty to 

the beneficiaries not to be influenced by the interest of any third person 

or by motives other than the accomplishment of the purposes of the 

trust,” id. § 78 cmt. f, and trust law prefers to “remove altogether the 

occasions of temptation rather than to monitor fiduciary behavior and 

attempt to uncover and punish abuses when a trustee has actually 

succumbed to temptation,” id. cmt. b. It is telling that DOL ignores these 

clear statements and instead relies on a mere reporter’s note. 

DOL then turns to comment c on section 90 of the Third 

Restatement to show “divergent case law and scholarship” on “social 

investing.” Resp.Br.35. But that comment says the opposite, reiterating 

that “the trustee’s decisions ordinarily must not be motivated by a 

purpose of advancing or expressing the trustee’s personal views 

concerning social or political issues or causes.” Restatement (Third) of 

Trusts § 90 cmt. c (emphasis added). The exceptions to this prohibition 

are narrow and included in the comment itself. Social considerations are 

allowed only when “permitted by the terms of the trust or by consent of 

the beneficiaries,” or as part of a “charitable trust[]” that is focused on 

the “social issue or cause in question.” Id. These exceptions cannot apply 
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to ERISA plans, which Congress subjected to non-waivable duties to act 

solely for the purpose of providing financial benefits to participants. See 

Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409, 416, 420–21 (2014); 

Op.Br.25–26. And by listing those exceptions, the comment implies that 

no others exist. Cf. NLRB v. SW Gen., Inc., 580 U.S. 288, 302 (2017) 

(explaining expressio unius canon). 

Applying these trust-law principles, this Court was clear in Fulton 

National Bank that “[i]t is generally, if not always, humanly impossible 

for the same person to act fairly in two capacities and on behalf of two 

interests in the same transaction,” because “[c]onsciously or 

unconsciously he will favor one side as against the other, where there is 

or may be a conflict of interest.” 363 F.2d at 571 (cleaned up) (emphasis 

added). Indeed, a fiduciary cannot even “allow[] himself to be placed in a 

position where his personal interest might conflict with the interest of 

the beneficiary.” Id.; see Halperin v. Richards, 7 F.4th 534, 546 (7th Cir. 

2021) (similar). 

DOL tries to distinguish this case law by saying the tiebreaker 

provision “applies only where no such conflict can exist.” Resp.Br.36 

(cleaned up). But trust law prohibits not only conflicts of interest, but 
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also situations where they could possibly arise, including decision-

making with any mixed motives. DOL’s argument rests on the 

assumption that assumed compliance with fiduciary duties can somehow 

explain away rules designed to prevent those situations from arising in 

the first place.  

Perhaps that is why DOL has no response for the “irrebuttable 

presumption of wrongdoing” that applies when fiduciaries act with even 

“harmless” mixed motives. Halperin, 7 F.4th at 546 (cleaned up); see 

Op.Br.33 (collecting sources). That alone is enough to resolve this issue. 

3. The Supreme Court has already interpreted “sole and 
exclusive benefit” to bar collateral considerations. 

In NLRB v. Amax Coal Co., 453 U.S. 322 (1981), the Supreme Court 

confirmed that ERISA’s duty of loyalty is a broad prophylactic. See 

Op.Br.34–35. DOL tries to distinguish Amax Coal on its facts, noting the 

case involved the risk of dual loyalties on a trust fund management 

board. Resp.Br.36. That is irrelevant. The Court’s interpretation of the 

“sole and exclusive benefit” provision answers the key question of this 

case: Is the duty of loyalty an anti-subordination rule or a broad 

prophylactic?  

Case: 23-11097      Document: 218     Page: 38     Date Filed: 04/11/2024



  

 

 15 

On that point, Amax Coal could not have been clearer. “A fiduciary 

cannot contend that, although he had conflicting interests, he served his 

masters equally well or that his primary loyalty was not weakened by the 

pull of his secondary one.” 453 U.S. at 330 (cleaned up). Amax Coal then 

cited ERISA, explaining it incorporated the same principle. Id. at 332–

33. The duty of loyalty does not turn a blind eye to improper 

considerations that allegedly don’t subordinate financial performance 

and thus cause no injury. The duty of loyalty prohibits even the “pull” 

that inevitably accompanies extraneous factors. Id. at 330. 

4. The major-questions doctrine forecloses the tiebreaker 
provision. 

The tiebreaker provision allows fiduciaries to channel large sums 

of money in politically controversial ways, short-circuiting the legislative 

process and transforming ERISA. It thus requires clear statutory 

authorization. Op.Br.36–41. DOL identifies none. 

DOL instead disputes that large sums of money are at stake. While 

ERISA protects nearly $13 trillion in assets, DOL dismisses that amount 

by claiming only about 0.03 percent is invested in ESG funds. Resp.Br.38; 

see 87 Fed. Reg. at 73,857. That’s still $3.9 billion, which will almost 

certainly increase. The 2022 Rule expressly acknowledges the surge in 
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pressure for ESG investing, noting that from 2018 to 2020, the amount 

of assets managed under an ESG strategy increased by 42 percent. 87 

Fed. Reg. at 73,857. And in state and local public pensions, where 

ERISA’s duty of loyalty does not apply, ESG runs rampant. See Op.Br.37. 

By diluting the prophylactic duty of loyalty, the tiebreaker by design 

allows fiduciaries to bow to that same pressure, consciously or 

unconsciously. Recent conduct by many fiduciaries is consistent with the 

2022 Rule having this effect. Sen.Hughes.Amicus.Br.11–22 (collecting 

examples). 

DOL does not dispute that ESG is one of the most controversial, 

current political issues. Op.Br.38. Instead, DOL insists it did not 

circumvent the legislative process because the host of ESG-focused 

proposals in Congress are broader than the narrow issue of the tiebreaker 

provision. Resp.Br.39. Congress disagrees, having passed a joint 

resolution to revoke the 2022 Rule under the Congressional Review Act. 

Op.Br.38. It’s impossible to deny the 2022 Rule was politically significant 

in the face of congressional action disapproving and seeking to rescind 

the rulemaking. That alone should trigger the major questions doctrine. 

The participation of 45 states and the District of Columbia as either 
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parties or amicus in this litigation further underscores that point. See 

States.Br. 

In any event, the power seized by the agency need not perfectly 

match a current legislative proposal to implicate the major-questions 

doctrine, which considers only whether Congress “declined to enact 

similar measures,” not identical ones. West Virginia v. EPA, 597 U.S. 697, 

732 (2022) (emphasis added); see also id. at 743 (Gorsuch, J., concurring) 

(whether “Congress has considered and rejected bills authorizing 

something akin to the agency’s proposed course of action” is itself “telling” 

(cleaned up) (emphasis added)). 

DOL also claims its history of allowing tiebreakers renders the 

major-questions doctrine inapplicable because the agency does not wield 

unheralded power. Resp.Br.40. This ignores that one of the most 

foundational major-questions cases arose in the context of an agency that 

had a history of issuing orders similar to the one held unlawful. See 

Op.Br.41 (citing MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218 

(1994)). DOL fails to acknowledge, let alone address, that point. 

Moreover, DOL’s guidance on tiebreakers emerged two decades after 
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Congress passed ERISA and has always been controversial, which is 

hardly a strong historical pedigree. 

In any event, when even several “indicators” of a major question are 

present, “[c]ommon sense” dictates that Congress would not have 

delegated such power “without saying so more clearly.” Biden v. 

Nebraska, 143 S. Ct. 2355, 2384 (2023) (Barrett, J., concurring). MCI 

validates that common-sense point. The prerequisite threshold is far 

surpassed here. 

B. DOL Concedes Past Practice Doesn’t Justify the 
Tiebreaker Provision. 

DOL’s past practice of authorizing tiebreakers is not the kind that 

merits deference. Op.Br.42–45; see also Career Colls. & Schs. of Tex. v. 

U.S. Dep’t of Educ., __ F.4th __, 2024 WL 1461737, at *13 (5th Cir. April 

4, 2024) (holding that “near-exclusive reliance on agency custom is 

irreconcilable with the judicial obligation to interpret the statute that 

Congress actually enacted”). Although the District Court relied heavily 

on that past practice, see ROA.2294–95, DOL now concedes it’s not 

“independently sufficient to justify” the tiebreaker provision. Resp.Br.39. 

That history is only “relevant,” according to DOL, in determining 

whether the tiebreaker provision involves a major question. Resp.Br.39–
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40. As explained above, the major-questions doctrine applies. See Part 

I.A.4, supra. 

C. DOL Abandons Chevron Deference. 

Although the District Court relied on Chevron to uphold the 2022 

Rule, DOL does not ask for that deference here. Resp.Br.40–41. That is 

the end of the matter, and this Court should “decline to consider whether 

any deference might be due.” HollyFrontier Cheyenne Refin., LLC v. 

Renewable Fuels Ass’n, 141 S. Ct. 2172, 2180 (2021) (cleaned up); Cargill 

v. Garland, 57 F.4th 447, 465 (5th Cir.) (en banc) (“Chevron does not 

apply for the simple reason that the Government does not ask us to apply 

it.”), cert. granted, 144 S. Ct. 374 (2023). 

II. THE 2022 RULE IS ARBITRARY AND CAPRICIOUS. 

The 2022 Rule is also not “reasonable and reasonably explained.” 

FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158 (2021); see Motor 

Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 

(1983). It relies on inconsistent and unreasonable logic and improper 

factors, while ignoring important aspects of the problem and its own prior 

factual findings. 
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Judges “are not required to exhibit a naiveté from which ordinary 

citizens are free.” Dep’t of Com. v. New York, 139 S. Ct. 2551, 2575–76 

(2019) (cleaned up). President Biden directed DOL to consider 

“suspending, revising, or rescinding” the 2020 Rules because they 

presented obstacles to his ESG and climate policy objectives. Exec. Order 

No. 13990, § 2, 86 Fed. Reg. 7,037, 7,037 (Jan. 15, 2021); see Op.Br.16–

18. DOL answered that call. The common theme throughout the 2022 

Rule is relaxing restrictions on ESG considerations and reducing 

oversight of fiduciaries at every turn, not protecting the financial 

interests of retirement plan participants and beneficiaries. 

DOL’s responses are unpersuasive.  

A. The 2022 Rule Is Internally Inconsistent and 
Unreasonable. 

The 2022 Rule is internally inconsistent. Op.Br.51–52. It recognizes 

that “no two investments are the same in each and every respect,” but 

then claims fiduciaries need (an expanded) tiebreaker to choose between 

equivalent investments. 87 Fed. Reg. at 73,836. Investments can either 

always be differentiated or not, but the 2022 Rule tries to have it both 

ways.  
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DOL insists there’s no inconsistency because investment options 

can, accordingly to the 2022 Rule, “serve the financial interests of the 

plan equally well” despite having a wide range of differences. Resp.Br.42 

(quoting 87 Fed. Reg. at 73,837). That misses the point. The tiebreaker 

provision in the 2020 Rules applied only when fiduciaries are “unable to 

distinguish on the basis of pecuniary factors alone.” 85 Fed. Reg. at 

72,884 (emphasis added). Perhaps under that definition, DOL could have 

consistently said that a tiebreaker is necessary because, by definition, no 

financial—i.e., no pecuniary—consideration could distinguish the 

investments.  

The 2022 Rule, however, concluded that definition was “impractical 

and unworkable” and moved to ensure that even investments that “differ 

in a wide range of attributes” can be considered tied. 87 Fed. Reg. at 

73,836. But when two investments “differ in a wide range of attributes,” 

investors will surely be able to choose between them based on financial 

considerations, even if the fiduciary thinks they might equally serve the 

plan. See Part I.A, supra. Fiduciaries can make a financially oriented 

decision without recourse to views about what is best for society, which 

defeats the justification for the tiebreaker. 
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It is particularly telling that DOL introduced the tiebreaker 

principle because fiduciaries wanted to pursue social investing. See, e.g., 

IB 94-1, 59 Fed. Reg. 32,606, 32,607–08 (June 23, 1994). It wasn’t born 

out of necessity. Forbidding collateral tiebreakers outright will not harm 

participants, whereas adding any form of tiebreaker at least introduces 

the risk of harm. That tradeoff is irrational. Plan participants, who 

ERISA was designed to protect, do not benefit from a tiebreaker rule.  

It was also unreasonable to conclude the best way to advance the 

“fundamental principle Dudenhoeffer expressed” was to delete the 

language Dudenhoeffer used to articulate that principle. See Op.Br.51–

52. The 2020 Rules quoted Dudenhoeffer for the proposition that 

fiduciaries must choose investments and exercise shareholder rights 

based solely on “pecuniary factors.” 85 Fed. Reg. at 72,846, 72, 884; 85 

Fed. Reg. at 81,658, 81,694. The 2022 Rule replaced that standard with 

a requirement that investment decisions “must be based on factors that 

the fiduciary reasonably determines are relevant to a risk and return 

analysis.” 87 Fed. Reg. at 73,885.  

DOL responds that the reference in the 2020 Rules (and thus 

Dudenhoeffer) to “pecuniary factors” was confusing and might have 
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chilled the consideration of ESG factors, even when relevant to the risk-

return analysis. Resp.Br.42–43. But if the Court’s interpretation of 

ERISA truly caused confusion, DOL could have explained that 

“pecuniary” factors include considerations relevant to the risk-return 

analysis. In fact, the 2020 Rules already did that. 85 Fed. Reg. at 72,851.  

Instead, DOL replaced the Supreme Court’s clear (and 

authoritative) interpretation of ERISA with a mealy-mouthed 

formulation that implies non-pecuniary factors can be considered and is 

thus prone to misapplication and manipulation. This betrays that DOL’s 

intent is not to faithfully apply ERISA as interpreted in Dudenhoeffer, 

but to subvert it and expand the use of collateral considerations like ESG. 

B. The 2022 Rule Considered Improper Factors. 

The 2022 Rule considered numerous improper factors. 

Op.Br.53–56. First, DOL made it easier for fiduciaries to declare ties, 

even though nothing in ERISA supports that end. Op.Br.53–54. DOL 

says this misstates its rationale because the 2022 Rule did not “expand 

the scope of the tiebreaker standard beyond” “true ties,” as the 2022 Rule 

now defines them. Resp.Br.43–44. That doesn’t matter because the 

reasons it did so were still improper. 
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DOL’s shift from “unable to distinguish on the basis of pecuniary 

factors alone” in the 2020 Rules to “serve the financial interests of the 

plan equally well” in the 2022 Rule undeniably expands the scope of the 

tiebreaker provision. Op.Br.53; Sen.Hughes.Amicus.Br.9 & n.26 

(collecting sources). DOL made the change to lighten the burden on 

fiduciaries who complained the limitation to pecuniary factors in the 

2020 Rules was “impractical and unworkable,” “unrealistically difficult 

and prohibitively stringent,” and “rare and unreasonably difficult to 

identify.” 87 Fed. Reg. at 73,835–36. But nothing in ERISA authorizes 

DOL to regulate in pursuit of making ties easier to identify, especially 

when ties are the predicate for considering collateral factors Congress 

has otherwise ruled out.  

Moreover, if the tiebreaker applies even when fiduciaries could 

distinguish the investments on financial factors, the tiebreaker is not 

truly necessary. See Parts I.A, II.A, supra. DOL expanded the definition 

of a “tie” to justify more tiebreakers.  

Second, the 2022 Rule removed documentation requirements that 

protected participants from collateral considerations. The 2020 Rules 

required fiduciaries who invoked the tiebreaker provision to document 
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why pecuniary factors alone were insufficient and why relying on non-

pecuniary factors supported the plan’s interests. See 85 Fed. Reg. at 

72,851. This also gave notice to participants that a collateral 

consideration was used. The 2022 Rule removed that requirement. 

Op.Br.54–56.  

DOL suggests that its intent was not to shield fiduciaries from 

healthy scrutiny, but instead avoid litigation that might discourage 

fiduciaries from pursuing financial returns. Resp.Br.44. But that’s not 

what DOL said in the 2022 Rule, where it explained its concern was the 

documentation requirement would “chill and discourage plan fiduciaries 

from using the tiebreaker test generally, including in cases involving the 

appropriate consideration of ESG factors (when such factors are not 

otherwise relevant to a risk and return analysis).” 87 Fed. Reg. at 73,838 

(emphasis added). The concern was expanding ESG considerations, not 

ensuring faithful pursuit of financial returns. DOL wanted to avoid 

“imposing further burdens” on the use of tiebreakers and remove 

anything to suggest they “occur[] infrequently.” Id. Nothing in ERISA 

authorizes DOL to regulate in pursuit of encouraging use of the 

tiebreaker provision. 
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DOL also worried that the documentation requirement would 

“direct[] potential litigants’ attention to tie-breaker decisions as 

inherently problematic.” Id. But non-pecuniary tiebreakers are 

“inherently problematic” because they invoke collateral considerations 

nowhere authorized (indeed, expressly prohibited) by ERISA. DOL did 

not want fiduciaries to fear scrutiny of their decision to invoke the 

tiebreaker provision because DOL wanted it invoked more often. That is 

not an objective it was authorized to pursue under ERISA.  

DOL also reasoned that excess documentation would actually hurt 

participants because they would ultimately bear the increased 

administrative costs. Resp.Br.44–45. Whatever the merit of that 

consideration, it cannot excuse the 2022 Rule’s clear emphasis on 

shielding fiduciaries. See 87 Fed. Reg. at 73,838; State Farm Mut. Auto. 

Ins., 463 U.S. at 43; Luminant Generation Co., LLC v. EPA, 675 F.3d 917, 

926–27, 930–32 (5th Cir. 2012). And regardless, the 2022 Rule did not 

rebut the 2020 Rules’ finding that documentation costs were easily 

justified by “the gains to investors” that would accrue because of 

enhanced fiduciary oversight. 85 Fed. Reg. at 72,872, 72,874–75. 
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DOL simultaneously declined to adopt in the 2022 Rule its proposal 

to require fiduciaries to disclose “the collateral-benefit characteristic of 

[any] fund, product, or model portfolio” selected based on that 

consideration for inclusion in a participant-directed individual account 

plan. 87 Fed. Reg. at 73,839–41. Again, DOL did so to shield fiduciaries 

from healthy scrutiny of their “non-financial motives.” Op.Br.55–56 

(quoting 87 Fed. Reg. at 73,840). DOL doesn’t deny the charge, but 

instead emphasizes that it also considered a related rulemaking by the 

Securities and Exchange Commission and a “range of concerns expressed 

by commenters,” some of which were appropriate factors. Resp.Br.45–46. 

That does not excuse DOL’s reliance on improper factors. Luminant, 675 

F.3d at 930. And it reinforces DOL’s objective to expand the use of 

collateral considerations with limited oversight. 

C. The 2022 Rule Failed to Consider Important Aspects of 
the Problem or Justify the Agency’s Departure from 
Past Factual Findings. 

The 2022 Rule also failed to consider an important aspect of the 

problem. By increasing flexibility for fiduciaries, removing 

documentation requirements, and rescinding clear statements of 

fiduciary duties and a prophylactic limitation on QDIAs, sponsors and 

Case: 23-11097      Document: 218     Page: 51     Date Filed: 04/11/2024



  

 

 28 

participants will need to expend additional resources to monitor 

fiduciaries. Op.Br.56–58; see also NFIB.Amicus.Br.11–17.  

DOL points to its assertions in the rulemaking that fiduciaries 

“‘remain subject to ERISA’s prudence requirements’” and cannot 

subordinate financial returns to collateral considerations. Resp.Br.46. In 

other words, participants do not need to worry about monitoring 

fiduciaries because ERISA’s fiduciary duties apply.  

That’s a non-sequitur. ERISA facilitates oversight precisely 

because it is necessary to ensure that fiduciaries meet those duties. 29 

U.S.C. § 1001(a). The duty of loyalty also prefers clear, prophylactic rules 

in the first instance to “remove altogether the occasions of temptation 

rather than to monitor fiduciary behavior and attempt to uncover and 

punish abuses when a trustee has actually succumbed to temptation.” 

Restatement (Third) of Trusts § 78 cmt. b. The 2022 Rule defeats those 

goals by adopting malleable, less-enforceable standards and then 

deprives participants of documentation needed to engage in proper 

oversight. “Just trust them” is not how ERISA works.  

DOL now contends that no comment presented this concern during 

the rulemaking, which, according to DOL, precludes raising it now. 
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Resp.Br.46–47. That argument is foreclosed by this Court’s precedent. 

Sw. Elec. Power Co. v. EPA, 920 F.3d 999, 1022 n.23 (5th Cir. 2019). DOL 

also forfeited that argument by failing to raise it below. Treme v. St. John 

the Baptist Par. Council, 93 F.4th 792, 799 n.6 (5th Cir. 2024).  

In any event, DOL did receive comments that “the NPRM does not 

even acknowledge the costs to workers of losing the 2020 Rules’ 

protections and the upending of their decades of settled expectations 

about how pension plans work.” ROA.375. Those comments further 

specified that when workers realize that their money might be “used for 

wholesale advancement of causes they strongly oppose” it might 

“undermine willingness to participate in pension plans.” ROA.398.  

Finally, the 2022 Rule never confronted the 2020 Rules’ factual 

finding that ESG investing had led to “shortcomings in the rigor of the 

prudence and loyalty analysis.” Op.Br.58–59 (quoting 85 Fed. Reg. at 

72,847, 72,850). DOL responds that the 2022 Rule itself was responding 

to shortcomings in the duty of loyalty, and thus does not rest on 

repudiating that factual finding. Resp.Br.47–48.  

That’s a red herring. The 2020 Rules determined that ESG 

investing was undermining the duties of loyalty and prudence. DOL thus 

Case: 23-11097      Document: 218     Page: 53     Date Filed: 04/11/2024



  

 

 30 

tightened the scope of the tiebreaker provision and added other 

safeguards around social investing. 85 Fed. Reg. at 72,847, 72,850. But 

the 2022 Rule reversed course, expanding the tiebreaker provision and 

removing other safeguards. To reasonably do so, DOL needed to conclude 

that either (1) the risk of fiduciary breaches had abated, that fiduciaries 

would in fact honor their duty of loyalty; or (2) those concerns were 

outweighed by the considerations in the new policy.  

Neither did the 2022 Rule rebut the finding that documentation 

costs were easily justified by “the gains to investors” that would accrue 

because of enhanced fiduciary oversight. 85 Fed. Reg. at 72,872, 72,874–

75; see Part II.B, supra. 

Because such conclusions would represent “factual findings that 

contradict those which underlay its prior policy,” DOL needed to provide 

a “detailed justification.” FCC v. Fox Television Stations, Inc., 556 U.S. 

502, 515 (2009). The 2022 Rule never did so. 

III. VACATUR IS APPROPRIATE.  

If the 2022 Rule is held invalid, DOL asks this Court to remand for 

the District Court to craft plaintiff-specific relief. Resp.Br.48–50. That is 

not the law in this Circuit—“the default rule is that vacatur is the 
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appropriate remedy.” Data Mktg. P’ship, LP v. DOL, 45 F.4th 846, 859 

(5th Cir. 2022); see, e.g., Franciscan All., Inc. v. Becerra, 47 F.4th 368, 

374–75 & n.29 (5th Cir. 2022) (“Vacatur is the only statutorily prescribed 

remedy for a successful APA challenge to a regulation.”). And DOL’s 

“protests against nationwide relief are incoherent in light of its use of the 

[2022] Rule[s] to prescribe uniform federal standards.” Career Colls. & 

Schs. of Tex., __ F.4th __, 2024 WL 1461737, at *26.  

It is also not possible to craft particularized relief here. Courts “may 

administer complete relief between the parties, even [if] this involves the 

determination of legal rights which otherwise would not be within the 

range of its authority.” Kinney-Coastal Oil Co. v. Kieffer, 277 U.S. 488, 

507 (1928); see also Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 

288, 291–92 (1960). Indeed, while the U.S. Solicitor General’s Office has 

recently disputed that vacatur is proper under the Administrative 

Procedure Act, it concedes that “where the only way to give the party 

before the court relief is vacatur, that … would be consistent with 

traditional equitable considerations in a way that providing vacatur in 

other cases is not.” Oral Argument Transcript at 76, Corner Post v. Bd. 
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of Governors of the Fed. Rsrv. Sys., No. 22-1008 (U.S. Supreme Court) 

(argued Feb. 20, 2024).  

Providing complete relief even to just the private parties requires 

vacatur. Liberty Energy Inc. (“Liberty”) and the energy companies 

comprising Western Energy Alliance, ROA.508–13, Sgamma Decl. 

¶¶ 4–21, are harmed by the ability of fiduciaries to use ESG 

considerations and steer investments away from disfavored energy 

companies, raising their cost of capital. Op.Br.60–61. Plan fiduciaries 

also have increased latitude to engage these companies on collateral ESG 

considerations and vote plan assets in support of such proposals, inviting 

activists to wage costly proxy campaigns that divert corporate focus from 

maximizing shareholder value. Op.Br.61; see Sen.Hughes.Amicus.Br.25–

28. 

DOL has never disputed those injuries, which can only be remedied 

through vacatur because any fiduciary might make choices affecting 

these companies. The private plaintiffs also use fiduciaries that rely on 

the 2022 Rule but are not before this Court, again making vacatur a 

necessary remedy. And patchwork application of the 2022 Rule would 

result in chaos. Cf. City of Chicago v. Barr, 961 F.3d 882, 916 (7th Cir. 
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2020) (“A nationwide injunction may be warranted where it is necessary 

to provide complete relief to the plaintiffs, to protect similarly situated 

nonparties, or to avoid the chaos and confusion of a patchwork of 

injunctions.” (cleaned up)).  

The appropriateness of vacatur is even more obvious here given 

that the States themselves also have standing, and their injuries likewise 

cannot be fully remedied absent vacatur. Op.Br.59–62.  

DOL finally emphasizes that the 2022 Rule contains a severability 

provision. Resp.Br.50–51. DOL’s inconsistent and unreasonable logic, 

improper objectives, and failure to consider oversight burdens or 

repudiate factual findings in the 2020 Rules, pervade the entire 2022 

Rule and make it arbitrary and capricious. See Part II, supra. The whole 

2022 Rule must therefore be set aside.  

IV. THE COURT SHOULD NOTE DOL’S CONCESSIONS. 

In the event this Court does not vacate the entire 2022 Rule, it 

should hold DOL to the concessions made in this litigation. First, DOL 

concedes that fiduciaries must first seek to diversify investment options 

before even considering the use of collateral considerations as a 

tiebreaker. Resp.Br.32 & n.4.  
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Second, DOL emphasizes the similarities between the 2022 Rule 

and the 2020 Rules, Resp.Br.27–28, and claims the 2022 Rule did not 

expand the tiebreaker beyond “true ties,” but only “explain[ed] how the 

statutory duties apply in the case of true ties,” Resp.Br.43. As Senator 

Hughes pointed out, many stakeholders do not read the rule that way. 

See Sen.Hughes.Amicus.Br.9 & n.26.  

Third, DOL clarifies that, even absent the documentation 

requirements in the 2020 Rules, the “duty of prudence separately 

obligates fiduciaries to document any investment decision to the extent 

appropriate under the circumstances,” and suggests that documentation 

of tiebreaker decisions should be “common practice.” Resp.Br.45 n.6 

(cleaned up).  

Any opinion of this Court should ensure these concessions are not 

just a “‘convenient litigating position.’” Kisor v. Wilkie, 139 S. Ct. 2400, 

2417 (2019). 

CONCLUSION 

This Court should reverse the District Court and remand with 

instructions to vacate the 2022 Rule. 
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