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11th Cir. R. 35-5(c) Statement 

I express a belief, based on a reasoned and studied professional 

judgment, that the panel decision is contrary to the following decisions of the 

Supreme Court of the United States or the precedents of this circuit:  

1. Jefferson v. Upton, 560 U.S. 284 (2010); 

2. Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999); 

3. Johnson v. NPAS Solutions, 975 F.3d 1244 (11th Cir. 2020);  

4. Holmes v. Continental Can Co., 706 F.2d 1144 (11th Cir. 1983); and 

5. Algodonera De Las Cabezas, S.A. v. Am. Suisse Capital, Inc., 432 

F.3d 1343 (11th Cir. 2005).  

Consideration by the full court is thus necessary to secure and maintain 

uniformity of decisions in this court. 

I express a belief, based on a reasoned and studied professional 

judgment, that this appeal involves the following questions of exceptional 

importance: 

1. Whether, as several circuits hold, the availability of a motion to 

reconsider after an order issues fails to cure a due process violation 

from lack of opportunity to respond before an order issues.  

2. Whether, as Bright v. Westmoreland County, 380 F.3d 729 (3d Cir. 

2004), holds, consistent with Johnson, that a district court judge may 

not approve a class-action settlement through rubber-stamping a 
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ii 
 

ghostwritten opinion purporting to explain the judge’s reasoning for 

doing so. 

3. Whether, as Edgar v. K.L., 93 F.3d 256 (7th Cir. 1996); United States 

v. Geshik-O, 777 F.3d 984 (8th Cir. 2015); and Guenther v. Comm’r, 

939 F.2d 758 (9th Cir. 1991), hold, it is presumptively prejudicial error 

when a district court judge engages in substantive ex parte 

communications.  

Panel rehearing is also appropriate because the panel decision 

misapprehends precedent and several facts, including the workings of class-

action settlements’ claim valuation.   

Dated: June 24, 2021   Respectfully submitted, 
 
      /s/ Theodore H. Frank   
 Theodore H. Frank 

HAMILTON LINCOLN LAW INSTITUTE 
CENTER FOR CLASS ACTION FAIRNESS  
1629 K Street NW, Suite 300  
Washington, DC 20006 
Telephone: (703) 203-3848   
Email: ted.frank@hlli.org 
 
Attorneys for Objector-Appellants 
Theodore H. Frank and 
David R. Watkins
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Statement of Issues 

1. Whether the panel erred in applying Anderson v. Bessemer City, 

470 U.S. 564 (1985), to excuse the district court’s verbatim adoption of a 122-

page opinion drafted by class counsel and submitted to and entered by the 

district court ex parte in violation of Canon 3A(4) of the Code of Conduct for 

United States Judges, where: 

(a) none of the elements identified by Anderson as crucial to its 

analysis, 470 U.S. at 572-73, were present and the panel’s decision is 

contrary to Jefferson v. Upton, 560 U.S. 284 (2010), which limited 

Anderson to its facts;  

(b) such a verbatim adoption by the district court is contrary to 

Eleventh and Third Circuit precedent holding that the district court 

must in fact exercise considered, independent judgment in issuing an 

opinion;   

(c) the panel’s holding that the availability of a motion to 

reconsider was an “opportunity to respond” contradicts Algodonera De 

Las Cabezas, S.A. v. Am. Suisse Capital, Inc., 432 F.3d 1343 (11th Cir. 

2005), as well as the uniform decisions of other circuits, all of which hold 

that the availability of a motion to reconsider does not substitute for an 

opportunity to respond before an opinion issues; and  

(d) the panel relied on precedent regarding non-substantive ex 

parte communications to hold substantive ex parte communications 
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harmless error, when every circuit to consider the question considers 

substantive ex parte communications to be presumptively prejudicial?  

2. Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), found a 

fundamental conflict requiring separate representation despite the lack of 

record evidence of prejudice to the settlement claims of an unrepresented 

subclass because it was not enough to accept a court’s and settling parties’ 

assumptions about the claims’ valuation. Did the panel err in holding that 

disfavored class members, who possessed unique statutory claims for recovery 

that the settlement released for zero additional compensation, were not 

entitled to separate representation because the unique claims of the disfavored 

class members were not a “sure bet”? 

 Course of Proceedings and Disposition Below  

The case involves settlement of a class-action complaint (R.374) that 

alleged 99 counts from the Equifax data breach on behalf of a nationwide class 

and 55 subclasses. The district court dismissed thirty counts, but many state 

statutory-damages claims survived that motion to dismiss. R.540. 

Yet the settlement-only certification joined all class members into a 

single settlement class with uniform relief, thus treating alike a D.C. resident 

with a $1,500 statutory-damages claim and a Texas resident with no statutory 

claim at all. R.739-2. Class members Watkins and Frank objected, arguing 

that their statutory-damages claims had material settlement value, and the 

settlement class violated Rules 23(a)(4) and (e)(2)(D) by failing to provide 
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separate representation for class members surrendering statutory-damages 

claims while receiving no additional compensation over national claims. R.876. 

The district court rejected objections in a short conclusory ruling from 

the bench that relied on a putative expert opinion on legal issues and holding 

that the opportunity to opt out cured any 23(a)(4) problems. R.943 at 113-21. 

The district court then ordered plaintiffs to prepare “an order” “summarizing” 

its “rulings.” R.943 at 122; R.945. The Local Rules, N.D. Ga. Civ. Loc. 

R. 5.1(A)(1) and 7.3, required plaintiffs to submit the proposed order on the 

docket and provide copies to parties, which would have given objectors an 

opportunity to object to any discrepancies.  

Instead, plaintiffs, without notice, submitted a 122-page opinion to the 

court ex parte without opportunity for objectors to review and object. To this 

day, the district court and appellees have refused to put the ex parte 

communications on the record (R.1153) and thus the panel assumed that class 

counsel wrote a 122-page opinion and the district court adopted it verbatim. 

Slip Op. 27. The ghostwritten opinion cured the oral ruling’s reliance on the 

legal expert by telling the court to say it “made up its own mind.” R.1029 

at 119. It omitted the oral opinion’s opt-out reasoning and added unbriefed 

arguments and findings. The court deleted one sentence of dicta in response 

to a narrow motion to reconsider. R.969; R.1027.  

On appeal, Watkins contended this refusal to file the proposed opinion 

on the docket and the failure to accord Watkins an opportunity to respond 

before the district court issued its decision was prejudicial error. Watkins also 
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complained that the written and oral opinions contained multiple legal errors 

about the rights of Watkins and others in the disfavored class to separate 

counsel under Rules 23(a)(4) and 23(e)(2)(D). The panel affirmed in relevant 

part, finding the procedure was not fundamentally unfair because Watkins 

could have moved to reconsider after the decision issued. Slip Op. 30-32. The 

panel refused to rule on the Canon 3A(4) issue because, citing precedent 

relating to non-substantive communications, it held the communications were 

harmless error. Slip Op. 32-34. The panel then rejected Watkins’ Rule 23(a)(4) 

contention that the disfavored class had a right to separate counsel on grounds 

that Watkins’ statutory damages claims were not a “sure bet,” crediting the 

district court’s conclusions on those claims without addressing Watkins’s 

arguments about the errors in the district court’s premises. Slip Op. 44-50. 

 Reasons for Granting the Petition  

I. Panel rehearing or rehearing en banc is necessary because the panel 
misapprehends Anderson and other precedent; conflicts with 
Jefferson; and abrogates Eleventh Circuit precedent and creates 
multiple circuit splits.  

In Anderson, the Supreme Court accepted a district court’s adoption of 

proposed findings of fact because of several indications in the record that 

demonstrated that the factual findings “represent the judge’s own considered 

conclusions.” 470 U.S. at 572-73. The Court reasoned that the district court’s 

adoption of (1) proposed findings of fact was permissible where (2) the 

opposing party “was provided and availed itself of the opportunity to respond 
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at length”; (3) the district court’s ultimate findings of fact “var[ied] 

considerably in organization and content from those submitted by counsel”; 

and (4) the district court provided “the framework for the proposed findings 

when it issued its preliminary memorandum.” Id. 

Here, none of the Anderson indications were present: class counsel 

submitted a 122-page opinion ex parte with judicial reasoning beyond (and 

contradictory to) any briefing and the conclusory oral opinion, and the district 

court adopted it verbatim without according objectors an opportunity to 

respond before the order issued. Yet the panel relied on Anderson and 

similarly inapposite precedent to accept this procedure. Slip Op. 28-32. That 

approach contradicts Supreme Court precedent interpreting Anderson, 

conflicts with the law of this and other circuits, and contravenes Canon 3A(4) 

of the Code of Conduct for U.S. Judges. 

First, the panel’s reliance on Anderson contradicts Jefferson, 560 U.S. 

284. There, the Georgia Supreme Court relied on Anderson to affirm a lower 

state court habeas decision that had adopted an ex parte draft opinion 

verbatim in rejecting a habeas petition. Id. at 287-88. This Court reversed a 

district-court grant of habeas on grounds that the district court had to 

presume that the state-court findings were correct. The Supreme Court 

reversed, holding that this Court “did not properly consider the legal status of 

the state court’s factual findings.” Id. at 293. The Supreme Court ruled that 

Anderson did not apply because the lower court did “not provide the opposing 

party an opportunity to criticize the findings or to submit his own” and 
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“adopt[ed] findings that contain internal evidence suggesting that the judge 

may not have read them.”  Id. at 294. In applying Anderson, the panel made 

the same mistake that the Supreme Court in Jefferson reversed.1 

Second, the panel’s reasoning also conflicts with Johnson v. NPAS 

Solutions, 975 F.3d 1244 (11th Cir. 2020), where this Court reversed a decision 

that approved a settlement with conclusory reasoning. Johnson holds that “[a] 

district court must support its conclusions by memorandum opinion or 

otherwise in the record because appellate courts must have a basis for judging 

the exercise of the trial judge’s discretion.” 975 F.3d at 1262-63 (cleaned up). 

The “law requires more than a rubber-stamp signoff.” Id. at 1263. This Court 

made the same point in Holmes v. Continental Can Co., stressing that it is 

                                           
1 The other precedents cited by the panel are much like Anderson, 

rather than the facts here. In Marcantel v. Michael & Sonja Saltman Family 
Trust, the opinion was not “ghostwritten” (Slip Op. 27); the Marcantel district 
court “made multiple changes” and did not contradict its oral ruling. 993 F.3d 
1212, 1239 (10th Cir. 2021). The appellant in Fields v. City of Tarpon Springs, 
721 F.2d 318, 320-21 (11th Cir. 1983), as in Anderson, merely raised the 
standard of review for adoption of proposed “factual findings.” The panel also 
misapprehends Colony Square and Dixie Broadcasting. Slip Op. 28-30. It was 
a bankruptcy court, not a “District Court” (Slip Op. 33) that engaged in 
abusive ex parte communications. The reason the error was harmless was that 
“the district court also gave the case ‘independent consideration and analysis’” 
with de novo review that “serve[d] to correct any errors in the procedures used 
by the bankruptcy judge.” In re Dixie Broad., 871 F.2d 1023, 1030 (11th Cir. 
1989); In re Colony Square, 819 F.2d 272, 277 (11th Cir. 1987). Watkins, by 
contrast, was denied the right to independent judgment by an Article III 
judge. Cf. Lucia v. SEC, 138 S. Ct. 2044 (2018).  
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“essential” that the court exercise “careful scrutiny” when approving 

settlements without acting as a “rubber stamp[]” or “captive” of the class 

attorneys. 706 F.2d 1144, 1150 (11th Cir. 1983). 

The district court’s verbatim adoption of a 122-page opinion authored by 

counsel is no less “a rubber-stamp signoff” than the conclusory opinion at issue 

in Johnson. It would abrogate Johnson and Holmes to permit a court to 

delegate cleanup of an impermissibly conclusory oral ruling to counsel. It also 

conflicts with the Third Circuit. Bright v. Westmoreland County holds that 

“[w]hen a court adopts a party’s proposed opinion as its own” without 

providing opposing counsel an “opportunity to object or even respond to the 

submitted opinion,” “the court vitiates the vital purposes served by judicial 

opinions.” 380 F.3d 729, 732 (3d Cir. 2004). The district court here went beyond 

adopting findings of fact by adopting a lengthy proposed opinion. “This fact, 

even standing alone, would be enough for us to distinguish the holdings in 

Anderson” and reverse. Id.  

Third, the panel compounded its error in suggesting that the district 

court’s process was not “fundamentally unfair” because objectors had an 

“opportunity to respond to the order” because of the availability of a Rule 59 

motion to reconsider. Slip Op. 30-31. That approach conflates Anderson’s 

exception for an opportunity to respond to a proposed order with the 

opportunity to respond to an order already issued. The panel’s exception 

completely swallows the rule.  
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Indeed, every circuit court to consider the question, including this Court, 

holds that a motion to reconsider is not an adequate substitute for prior notice 

and an opportunity to respond before judgment. This Court’s decision in 

Algodonera is on point. There, a district court dismissed a case sua sponte; the 

plaintiff moved to reconsider, protesting its lack of opportunity to respond, 

and the district court held that the motion to reconsider was the opportunity 

to respond. 432 F.3d at 1345-46. This Court reversed: the opportunity to move 

to reconsider after a district court has issued a decision does not cure the 

failure to provide an opportunity to respond before such a decision. Id. Accord, 

e.g., United States v. Russell, 994 F.3d 1230, 1243 n.4 (11th Cir. 2021) (Branch, 

J., concurring); Walker v. Abbott Labs., 340 F.3d 471, 475 (7th Cir. 2003); 

Herbst v. Cook, 260 F.3d 1039, 1044 (9th Cir. 2001); In re Kinion, 207 F.3d 751, 

757 (5th Cir. 2000).2 Before a court can enter final judgment on a claim, “the 

full procedural protections of the Due Process Clause—including notice 

reasonably calculated to reach all interested parties and a prior opportunity 

                                           
2 The panel misinterprets Local Rule 7.3 to the extent that it holds that 

the rule permits the ex parte submission of a proposed opinion. Slip Op. 31. 
The rules require that copies “be provided each party” and electronically filed 
on the docket. Loc. R. 7.3, 5.1. Watkins only learned of the ex parte 
communication and plaintiffs’ violation of the local rules when the court issued 
final judgment and thus never received a meaningful opportunity to object 
before the district court’s adoption of the opinion provided, ex parte, by 
counsel. Objectors did request a copy of the proposed opinion in 
December 2019 so they might respond, and the settling parties ignored the 
request. Compare Slip Op. 31 with R.1019-6 at 3. 
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to be heard—must be provided.” Texaco, Inc. v. Short, 454 U.S. 516, 534 (1982) 

(emphasis added). 

Fourth, the panel’s decision is impossible to reconcile with Canon 3A(4) 

and other circuits’ application of that Canon. That subsection requires a court 

to “notify the parties of the subject matter of the [ex parte] communication and 

allow the parties an opportunity to respond, if requested.” That Canon 

requires an opportunity to respond before a ruling. The district court ignored 

that duty. The Canon is mandatory and may not be treated so cavalierly.  

The panel assumed that the communications were substantive and that 

the district court adopted the 122-page opinion verbatim without an 

opportunity to respond before the order issued. Slip Op. 27. Yet the panel still 

held that this was harmless error. Slip Op. 33-34. That holding conflicts with 

the decision of every court to address the issue, all of which hold that 

substantive ex parte communications are presumptively prejudicial. United 

States v. Geshik-O, 777 F.3d 984, 991 (8th Cir. 2015) (“Ex parte 

communications between judge and jury in the absence of and without notice 

to the defendant are ‘presumptively prejudicial.’”); Edgar v. K.L., 93 F.3d 256, 

259 (7th Cir. 1996) (Easterbrook, J.); Guenther v. Comm’r., 939 F.2d 758, 760-

61 (9th Cir. 1991) (“the due process clause of the fifth amendment mandated 

neutrality in civil proceedings, both in reality and in appearance,” and setting 

aside decision when party lacked “an adequate opportunity to rebut the 
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contentions effectively”).3 See also, e.g., In re Disqualification of Floyd, 803 

N.E. 2d 816, 817 (Ohio 2003); State v. Maestas, 299 P.3d 892, 918-19 

(Utah 2012). The panel’s equation of substantive communications with the 

harmless error of non-substantive communications renders Canon 3A(4) 

toothless. 

K.L., is particularly on point, because there, as here, the district court 

went further and tried to evade appellate review by refusing to disclose its ex 

parte communications, and made no attempt to reconcile that decision with 

Canon 3A(4). That was grounds for reversal and disqualification on 

mandamus without any inquiry into whether the communications could have 

been harmless error. 93 F.3d at 259. The panel’s opposite conclusion in 

similarly impermissible misconduct creates a circuit split.  

Relying on the ghostwritten opinion, the panel states that because it 

“identif[ies] no errors made by the District Court, [it] cannot say any ex parte 

communications caused the court to err in a way that prejudiced the 

Objectors.” Slip Op. 34. That misses the point. Ex parte substantive 

communications are so pernicious to the Due Process Clause that courts 

                                           
3 Guenther held such communications prejudicial when, as here, the 

communications went “both to the merits of the case and to the [objectors’] 
character generally.” 939 F.2d at 761. In contrast, in Rushen v. Spann, 464 
U.S. 114, 121 (1983), the “ex parte communication was innocuous” because it 
did “not discuss any fact in controversy or any law applicable to the case.” 
Similarly, the result in United States v. Adams, 785 F.2d 917, 921 (11th Cir. 
1986), turned on the fact that “at no time was the substance … discussed.”  
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presume them to be prejudicial. Indeed, the panel relies on the ghostwritten 

opinion to find no prejudice while it ignores errors by the district court’s oral 

decision where that prejudice is evident. For example, the district court 

reached its “firm decision” (Slip Op. 31) through relying on “expert” legal 

opinion. R.943 at 116-17. That reliance, at plaintiffs’ behest (R.932 at 1), was 

reversible error. Commodores Entm’t Corp. v. McClary, 879 F.3d 1114, 1129 

(11th Cir. 2018); FRE 702, 1101(b); Watkins Op.Br. 49-50. Seeking to appeal-

proof the error, the ghostwritten opinion disclaims that reliance. R.1029 at 119. 

The panel credits this ventriloquism, and thus fails to rule on this issue. Slip 

Op. 27 n.14.  

Similarly, the oral “firm decision” erred in holding that the opportunity 

to opt out under Rule 23(b)(3) cured any 23(a)(4) problems. R.943 at 121. This 

was also reversible error. Amchem Products, Inc. v. Windsor, 521 U.S. 591 

(1997), reversed even though the case involved an opt-out class. Again, the 

ghostwritten opinion omitted this reversible error. In short, the panel 

assumed its conclusion by ignoring precedent and the errors in the “firm 

decision.”   

II. Panel rehearing and rehearing en banc is necessary to correct the 
panel’s errors on Rule 23 issues.  

Watkins argued that the unitary settlement class and settlement relief 

violated Rules 23(a)(4) and (e)(2)(D) by failing to provide separate 

representation to maximize the recovery for class members with statutory-

damages claims.  
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The panel held there was no “fundamental conflict” requiring separate 

representation because Watkins “fails to show that the two statutory damages 

claims were valuable, as he demonstrates nothing about how the claims were 

a sure bet.” Slip op. 46. The panel also thought it significant that Watkins did 

not show “a single [previous] case in which a plaintiff has recovered” damages. 

Id.  

This is wrong. The panel cites no authority for its standard requiring 

such proof, and that is because a fundamental conflict can exist without 

demonstrating that the statutory-damages claims were a “sure bet” or even 

that a person had ever previously recovered under those statutes. The 

question of separate representation does not depend on whether a claim is 

novel or would succeed on summary judgment. It turns on whether subclasses 

“possess the same interest and suffer the same injury as the class members.” 

Amchem, 521 U.S. at 625-26 (cleaned up and emphasis added). In this respect, 

the panel was simply wrong when it held Amchem distinguishable because 

plaintiffs here “sought the same compensatory damages for that injury.” Slip 

Op. 49. Plaintiffs do not: they have alleged different injuries and theories of 

damages and recovery. R.374 at 199-553, 555. 

The panel’s unprecedented “sure bet” rationale is demonstrably wrong 

because it would consider worthless class-action causes of action that have 

historically settled for hundreds of millions of dollars. There have been real-

world outcomes in class-action settlements recovering hundreds of millions in 

cases bringing “novel” claims that “no court had the opportunity to opine on.” 
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Arkansas Teacher Retirement Systems v. State Street Bank & Trust Co., 2018 

U.S. Dist. LEXIS 111409, *203 (D. Mass May 14, 2018) ($300 million); see also 

In re Syngenta AG MIR 162 Corn Litig., 357 F. Supp. 3d 1094, 1102 (D. Kan. 

2018) ($1.5 billion settlement for “novel” theory). Indeed, in this case, the 

national class settled for millions even though its novel theory of recovery was 

not only not a “sure bet,” but blocked by Georgia law. R.1029 at 18, 86-87 (citing 

Dep’t of Labor v. McConnell, 828 S.E.2d 352 (Ga. 2019)).  

As other parts of the ghostwritten opinion recognized, McConnell 

means that the Georgia claims the national class relies on are effectively 

worthless. Because of McConnell, which the panel does not mention, class 

members with statutory-damages claims have rights that differ materially 

from class members who do not. Watkins raises pleaded and colorable theories 

of damages not applicable to the class as a whole and that survived a motion to 

dismiss. Similar theories of liability do not eliminate need for subclassing 

when, as here, interests differ in recovery. Compare Slip Op. 47 with Central 

States Fund v. Merck-Medco Managed Care, L.L.C., 504 F.3d 229, 245-46 (2d 

Cir. 2007); In re GM Corp. Pick-Up Truck Fuel Tank Litig., 55 F.3d 768, 800-

01 (3d Cir. 1995). 

Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), is on point. There, the 

Court found that the unitary settlement could adversely affect some class 

members but not others because of the possibility of an insurance-fund 

shortfall. It was not a “sure bet” that that question would have affected any 

class members. The district court and settling parties assumed that it would 
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not, and Ortiz stated the Supreme Court did not “know” what evidence would 

show on the question. 527 U.S. at 853. But the colorable possibility was by itself 

enough to require separate representation to make the case, rather than 

accepting a court’s and settling parties’ assumptions about the claims’ 

valuation. Id. As in Ortiz, it is error to let class counsel and the court assume 

away the fundamental conflict.  

The panel misapprehends state law in overstating the obstacles to 

recovery. Slip Op. 46. As the district court found, “these statutes do not require 

privity” and the “consumer transaction” statutory language does not preclude 

recovery here. R.540 at 61-63. Mississippi law is not materially different than 

Utah law and also requires a consumer transaction; yet individual Mississippi 

plaintiffs have won decisions putatively awarding statutory damages for a data 

breach. Edelson Amicus 16; R.1168 at 8. Dozens of statutory-damages claims 

survived a motion to dismiss and thus had settlement value, and likely more 

settlement value than the doomed national claims relying on Georgia law. 

Edelson Amicus 11-22; Watkins Rep.Br. 3-4.  

The panel also impermissibly relied on the district court’s conclusion 

that “the differences in state remedies were not ‘sufficiently substantial.’” Slip 

Op. 47. But the district court premises that conclusion on several legal errors. 

“‘[A]pplying a unitary abuse-of-discretion standard’ does not shelter a district 

court that makes an error of law, because ‘[a] district court would necessarily 

abuse its discretion if it based its ruling on an erroneous view of the law.’”  
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McLane Co., Inc. v. EEOC, 137 S. Ct. 1159, 1167 n.3 (2017) (quoting Cooter & 

Gell v. Hartmarx Corp., 496 U.S. 384, 403, 405 (1990)).  

First, the district court contradicted itself and Georgia law in evaluating 

the national class claims. Compare R.1029 at 63 (Georgia claims might be 

valuable) with McConnell, 828 S.E.2d at 358 (no duty under Georgia law) and 

R.1029 at 18, 93 (Georgia claims “weak” because of McConnell). See Watkins 

Op.Br. 28-29; Watkins Rep.Br. 3-4, 18. The district court committed obvious 

error by contradicting itself to give weight to a Georgia claim that is worthless 

under controlling Georgia authority. 

Second, the district court’s conclusion that Utah law precluded a class-

action remedy for the Utah statutory claim (R.1029 at 63) is wrong under 

Eleventh Circuit law. Federal procedural rules “apply not only in cases arising 

under federal law but also in cases in which state law supplies the rule of 

decision.” Lisk v. Lumber One Wood Preserving, L.L.C., 792 F.3d 1331, 1335 

(11th Cir. 2015). See Watkins Op.Br. 30-31. The panel overlooked this 

fundamental error in the district court’s valuation.  

Third, the district court’s opinion omitted any analysis of D.C. law. 

Watkins Op.Br. 28. The panel never addresses Watkins’ arguments that these 

errors require a remand. It was error for this Court on review to fill in the 

blanks left by the district court. There is no basis for a legal holding that the 

statutory-damages claims have zero independent settlement value. This Court 

should have remanded the case for independent evaluation of the fundamental 

conflict question under the correct premises.  
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Conclusion 

The petition for panel rehearing or rehearing en banc should be granted 

to secure and maintain uniformity of decisions in this court.  
 
Dated:  June 24, 2021   Respectfully submitted, 
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7KLV DSSHDO DULVHV IURP WKH GDWD SULYDF EUHDFK RI (TXLID[ ,QF DQG LWV

DIILOLDWHV FROOHFWLYHO (TXLID[ $IWHU WKH EUHDFK FDPH WR OLJKW VFRUHV RI FODVV

DFWLRQV DJDLQVW (TXLID[ IORRGHG WKH FRXUWV 7KH FDVHV HUH FRQVROLGDWHG LQ WKH

1RUWKHUQ LVWULFW RI *HRUJLD KHUH 3ODLQWLIIV DQG (TXLID[ HYHQWXDOO VHWWOHG WKHLU

GLVSXWH UHVXOWLQJ LQ WKH ODUJHVW DQG PRVW FRPSUHKHQVLYH UHFRYHU LQ D GDWD EUHDFK

FDVH LQ 8 6 KLVWRU E VHYHUDO RUGHUV RI PDJQLWXGH %XW WU DV WKH PLJKW WKH

SDUWLHV FRXOG QRW SOHDVH HYHU RQH 2I WKH DSSUR[LPDWHO PLOOLRQ FODVV

PHPEHUV SHRSOH REMHFWHG WR WKH VHWWOHPHQW (YHQ VR WKH LVWULFW &RXUW

DSSURYHG WKH VHWWOHPHQW FHUWLILHG WKH VHWWOHPHQW FODVV D DUGHG DWWRUQH V IHHV DQG

H[SHQVHV DQG DSSURYHG LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV 6HYHUDO RI

WKH REMHFWRUV DSSHDOHG FKDOOHQJLQJ WKH LVWULFW &RXUW V DSSURYDO RUGHU DV HOO DV

VRPH UHODWHG UXOLQJV

7KLV FDVH KLJKOLJKWV WKH UROH REMHFWRUV SOD LQ WKH VHWWOHPHQW RI FODVV DFWLRQV

:H EHJLQ LWK WKH NQR OHGJH WKDW VHWWOHPHQWV DUH KLJKO IDYRUHG LQ WKH OD

EHFDXVH WKH DUH D PHDQV RI DPLFDEO UHVROYLQJ GRXEWV DQG XQFHUWDLQWLHV DQG

SUHYHQWLQJ OD VXLWV ,Q UH 1LVVDQ 0RWRU &RUS $QWLWUXVW /LWLJ ) G

WK &LU TXRWDWLRQ PDUNV RPLWWHG 7KH VHWWOHPHQW KHUH LV D SULPH

H[DPSOH $EVHQW WKH VHWWOHPHQW WKH FODVV DFWLRQ FRXOG KDYH IDFHG VHULRXV KXUGOHV

,Q %RQQHU Y &LW RI 3ULFKDUG ) G WK &LU HQ EDQF H DGRSWHG DV
ELQGLQJ SUHFHGHQW DOO GHFLVLRQV RI WKH IRUPHU )LIWK &LUFXLW KDQGHG GR Q EHIRUH 2FWREHU
,G DW
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WR UHFRYHU DQG QR WKH FODVV LV HQWLWOHG WR VLJQLILFDQW VHWWOHPHQW EHQHILWV WKDW PD

QRW KDYH HYHQ EHHQ DFKLHYHG DW WULDO $QG RX QHHG QRW WDNH RXU RUG IRU WKLV

7KH )HGHUDO 7UDGH &RPPLVVLRQ WKH &RQVXPHU )LQDQFLDO 3URWHFWLRQ %XUHDX DQG

WKH $WWRUQH V *HQHUDO IRU VWDWHV WKH LVWULFW RI &ROXPELD DQG 3XHUWR 5LFR DOO

VXSSRUW WKH VHWWOHPHQW

HW DV H PHQWLRQHG QRW HYHU RQH ERXQG E WKLV FODVV DFWLRQ VHWWOHPHQW

DJUHHV LWK LW DQG FODVV PHPEHUV KR RSSRVH WKH VHWWOHPHQW KDYH WKH ULJKW WR

REMHFW 6HH )HG 5 &LY 3 H $ 2IWHQ WLPHV REMHFWRUV SOD D EHQHILFLDO

UROH LQ RSHQLQJ D SURSRVHG VHWWOHPHQW WR VFUXWLQ DQG LGHQWLI LQJ DUHDV WKDW QHHG

LPSURYHPHQW DYLG ) HUU $QQRWDWHG 0DQXDO IRU &RPSOH[ /LWLJDWLRQ

WK HG KHUHLQDIWHU 0DQXDO IRU &RPSOH[ /LWLJDWLRQ $QG EHFDXVH

REMHFWRUV KDYH WKH ULJKW WR REMHFW LW LV RXU REOLJDWLRQ WR FORVHO UHYLH WKH LVVXHV

WKH SUHVHQW &RQVLVWHQW LWK RXU REOLJDWLRQ H KDYH VWXGLHG WKH KXQGUHGV RI

SDJHV RI EULHILQJ VLIWHG WKURXJK WKH IOXUU RI 5XOH M OHWWHUV DQG IDPLOLDUL]HG

RXUVHOYHV LWK WKH HQRUPRXV UHFRUG LQ WKLV FDVH $IWHU WKLV FDUHIXO FRQVLGHUDWLRQ

DQG LWK WKH EHQHILW RI RUDO DUJXPHQW H DIILUP WKH LVWULFW &RXUW V UXOLQJV LQ IXOO

VXEMHFW WR RQH VPDOO DVWHULVN 6SHFLILFDOO DIWHU WKH LVWULFW &RXUW DSSURYHG

LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV D SDQHO RI WKLV &RXUW KHOG WKDW VXFK

D DUGV DUH SURKLELWHG 6HH -RKQVRQ Y 13$6 6ROV //& ) G

WK &LU $V LQ 13$6 6ROXWLRQV H PXVW UHYHUVH WKH LVWULFW &RXUW V

USCA11 Case: 20-10249     Date Filed: 06/03/2021     Page: 3 of 64 USCA11 Case: 20-10249     Date Filed: 06/24/2021     Page: 138 of 199 



UXOLQJ RQ WKH LQFHQWLYH D DUGV DORQH DQG UHPDQG WKLV FDVH WR WKH LVWULFW &RXUW

VROHO IRU WKH OLPLWHG SXUSRVH RI YDFDWLQJ WKRVH D DUGV 6HH LG

, .

,Q (TXLID[ D FRQVXPHU UHSRUWLQJ DJHQF DQQRXQFHG LW KDG EHHQ

VXEMHFW WR D GDWD SULYDF EUHDFK DIIHFWLQJ WKH SHUVRQDO LQIRUPDWLRQ RI DOPRVW

PLOOLRQ $PHULFDQV 7KH EUHDFK LQYROYHG VRPH RI WKH PRVW VHQVLWLYH SHUVRQDO

LQIRUPDWLRQ SRVVLEOH DOO QLQH GLJLWV RI $PHULFDQV 6RFLDO 6HFXULW QXPEHUV

FRXSOHG LWK WKHLU QDPHV GDWHV RI ELUWK DQG DGGUHVVHV DPRQJ RWKHU WKLQJV 2YHU

FODVV DFWLRQV DJDLQVW (TXLID[ HUH ILOHG DFURVV WKH QDWLRQ DOO RI KLFK FDPH WR

EH FRQVROLGDWHG DQG WUDQVIHUUHG E WKH -XGLFLDO 3DQHO RQ 0XOWLGLVWULFW /LWLJDWLRQ WR

WKHQ &KLHI -XGJH 7KRPDV : 7KUDVK LQ WKH 1RUWKHUQ LVWULFW RI *HRUJLD 7KH

LVWULFW &RXUW HVWDEOLVKHG VHSDUDWH WUDFNV IRU WKH FRQVXPHU FODLPV DQG WKH ILQDQFLDO

LQVWLWXWLRQ FODLPV 7KLV DSSHDO UHODWHV WR WKH FRQVXPHU FODLPV

,Q 3ODLQWLIIV ILOHG D SDJH FRQVROLGDWHG FODVV DFWLRQ FRPSODLQW

DJDLQVW (TXLID[ 7KH FRPSODLQW LQFOXGHG QDPHG SODLQWLIIV KR EURXJKW D KRVW

RI VWDWXWRU DQG FRPPRQ OD FODLPV XQGHU IHGHUDO DQG VWDWH OD 7KHVH FODLPV

LQFOXGHG YLRODWLRQV RI WKH )DLU &UHGLW 5HSRUWLQJ $FW WKH *HRUJLD )DLU %XVLQHVV

3UDFWLFHV $FW DQG YDULRXV VWDWH FRQVXPHU SURWHFWLRQ DQG GDWD EUHDFK VWDWXWHV

&KLHI -XGJH 7KUDVK HQGHG KLV VHUYLFH DV &KLHI -XGJH IRU WKH 1RUWKHUQ LVWULFW RI
*HRUJLD HDUOLHU WKLV HDU )RU FRQVLVWHQF H UHIHU WR KLP E KLV IRUPHU WLWOH
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3ODLQWLIIV DOVR EURXJKW FODLPV IRU QHJOLJHQFH QHJOLJHQFH SHU VH XQMXVW HQULFKPHQW

DQG EUHDFK RI FRQWUDFW 3ODLQWLIIV DOOHJHG WKDW GXH WR WKH GDWD EUHDFK WKH DUH

VXEMHFW WR D SHUYDVLYH VXEVWDQWLDO DQG LPPLQHQW ULVN RI LGHQWLW WKHIW DQG IUDXG

7KH DOVR DOOHJHG WKDW WKH KDYH VSHQW WLPH PRQH DQG HIIRUW DWWHPSWLQJ WR

PLWLJDWH WKH ULVN RI LGHQWLW WKHIW DQG WKDW PDQ KDYH DOUHDG EHHQ YLFWLPV RI

LGHQWLW WKHIW

(TXLID[ ILOHG D PRWLRQ WR GLVPLVV WKH FRPSODLQW LQ LWV HQWLUHW KLFK WKH

LVWULFW &RXUW JUDQWHG LQ SDUW DQG GHQLHG LQ SDUW 7KH LVWULFW &RXUW GLVPLVVHG WKH

)DLU &UHGLW 5HSRUWLQJ $FW FODLPV WKH *HRUJLD )DLU %XVLQHVV 3UDFWLFHV $FW FODLPV

DV HOO DV VRPH VWDWH VWDWXWRU FODLPV R HYHU LW DOOR HG WKH QHJOLJHQFH DQG

QHJOLJHQFH SHU VH FODLPV XQGHU *HRUJLD OD DV HOO DV RWKHU VWDWH VWDWXWRU FODLPV

WR JR IRU DUG $OO WKH KLOH WKH SDUWLHV HQJDJHG LQ UREXVW VHWWOHPHQW QHJRWLDWLRQV

/D Q 3KLOOLSV D UHWLUHG IHGHUDO GLVWULFW FRXUW MXGJH LWK H[SHULHQFH LQ GDWD EUHDFK

FDVHV VHUYHG DV WKH PHGLDWRU 7KH SDUWLHV HIIRUWV SDLG RII $IWHU PRQWKV RI

QHJRWLDWLRQV WKH UHDFKHG D VHWWOHPHQW DJUHHPHQW 7KH SDUWLHV WKHQ FRQVXOWHG DQG

QHJRWLDWHG LWK YDULRXV IHGHUDO DQG VWDWH UHJXODWRUV DQG UHYLVHG WKHLU DJUHHPHQW DV

D UHVXOW RI WKRVH FRQVXOWDWLRQV 8OWLPDWHO WKH )HGHUDO 7UDGH &RPPLVVLRQ WKH

&RQVXPHU )LQDQFLDO 3URWHFWLRQ %XUHDX DQG WKH $WWRUQH V *HQHUDO IRU VWDWHV

WKH LVWULFW RI &ROXPELD DQG 3XHUWR 5LFR VHWWOHG LWK (TXLID[ DJUHHLQJ WKDW WKH
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VHWWOHPHQW IXQG LQ WKLV FDVH SURYLGHV UHGUHVV WR FRQVXPHUV ,Q -XO WKH

SDUWLHV SUHVHQWHG WKHLU ILQDO VHWWOHPHQW DJUHHPHQW WR WKH LVWULFW &RXUW

7KH LVWULFW &RXUW GHVFULEHG WKH SDUWLHV VHWWOHPHQW DV WKH ODUJHVW DQG PRVW

FRPSUHKHQVLYH UHFRYHU LQ D GDWD EUHDFK FDVH LQ 8 6 KLVWRU E VHYHUDO RUGHUV RI

PDJQLWXGH 8QGHU WKH WHUPV RI WKH VHWWOHPHQW (TXLID[ DJUHHG WR SD DQ LQLWLDO

PLOOLRQ LQWR D IXQG WR EHQHILW WKH FODVV PHPEHUV DQG WR SD DWWRUQH V IHHV

DQG H[SHQVHV LQFHQWLYH D DUGV DV HOO DV QRWLFH DQG DGPLQLVWUDWLRQ FRVWV 7KH

VHWWOHPHQW LQFOXGHV WKH IROOR LQJ EHQHILWV IRU HDFK FODVV PHPEHU

•� 5HLPEXUVHPHQW IRU XS WR RI GRFXPHQWHG RXW RI SRFNHW ORVVHV
IDLUO WUDFHDEOH WR WKH GDWD EUHDFK H J WKH FRVW RI IUHH]LQJ D FUHGLW ILOH
SURIHVVLRQDO IHHV GXH WR LGHQWLW WKHIW

•� &RPSHQVDWLRQ RI SHU KRXU IRU XS WR KRXUV VXEMHFW WR D
PLOOLRQ FDS IRU WLPH VSHQW WDNLQJ SUHYHQWDWLYH PHDVXUHV RU GHDOLQJ LWK
LGHQWLW WKHIW LWK QR GRFXPHQWDWLRQ QHHGHG IRU WKH ILUVW KRXUV

•� )RXU HDUV RI WKUHH EXUHDX FUHGLW PRQLWRULQJ DQG LGHQWLW SURWHFWLRQ
VHUYLFHV WKURXJK ([SHULDQ

•� $Q DGGLWLRQDO VL[ HDUV RI RQH EXUHDX FUHGLW PRQLWRULQJ DQG LGHQWLW
SURWHFWLRQ VHUYLFHV WKURXJK (TXLID[ KLFK LOO EH SURYLGHG VHSDUDWHO
E (TXLID[ DQG QRW SDLG IRU IURP WKH VHWWOHPHQW IXQG

7KH VHWWOHPHQW FODVV LQFOXGHV WKH DSSUR[LPDWHO PLOOLRQ 8 6 FRQVXPHUV LGHQWLILHG
E (TXLID[ KRVH SHUVRQDO LQIRUPDWLRQ DV FRPSURPLVHG DV D UHVXOW RI WKH F EHUDWWDFN DQG GDWD
EUHDFK DQQRXQFHG E (TXLID[ ,QF RQ 6HSWHPEHU
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•� $OWHUQDWLYH FDVK FRPSHQVDWLRQ VXEMHFW WR D PLOOLRQ FDS IRU FODVV
PHPEHUV KR DOUHDG KDYH FUHGLW PRQLWRULQJ DQG KR GR QRW LVK WR
HQUROO LQ WKH VHWWOHPHQW V SURJUDPV DQG

•� 6HYHQ HDUV RI LGHQWLW UHVWRUDWLRQ VHUYLFHV WKURXJK ([SHULDQ WR KHOS
FODVV PHPEHUV KR EHOLHYH WKH PD KDYH EHHQ YLFWLPV RI LGHQWLW WKHIW

%H RQG WKHVH FODVV EHQHILWV (TXLID[ LOO SD DQ DGGLWLRQDO PLOOLRQ LI

QHHGHG WR VDWLVI FODLPV IRU RXW RI SRFNHW ORVVHV DQG SRWHQWLDOO ELOOLRQ PRUH LI

DOO PLOOLRQ FODVV PHPEHUV VLJQ XS IRU FUHGLW PRQLWRULQJ ,Q QR FLUFXPVWDQFH

GRHV PRQH LQ WKH VHWWOHPHQW IXQG UHYHUW EDFN WR (TXLID[ ,QVWHDG LI PRQH

UHPDLQV LQ WKH VHWWOHPHQW IXQG DIWHU WKH FODLP SHULRGV WKH VHWWOHPHQW SURYLGHV D V

LQ KLFK WKH DERYH FODVV EHQHILWV DUH LQFUHDVHG (TXLID[ LV DOVR UHTXLUHG WR VSHQG D

PLQLPXP RI ELOOLRQ RQ GDWD VHFXULW RYHU ILYH HDUV DQG WR FRPSO LWK FHUWDLQ

GDWD VHFXULW UHTXLUHPHQWV ,WV FRPSOLDQFH LOO EH DXGLWHG E DQ LQGHSHQGHQW

DVVHVVRU DQG VXEMHFW WR WKH LVWULFW &RXUW V HQIRUFHPHQW SR HUV LI LW IDLOV WR

FRPSO

7KH LVWULFW &RXUW RUGHUHG WKDW QRWLFH RI WKH VHWWOHPHQW DJUHHPHQW EH

SURYLGHG WR WKH FODVV VXFK WKDW FODVV PHPEHUV KDG WKH RSSRUWXQLW WR RSW RXW RI WKH

:KHQ WKH VHWWOHPHQW DV ILUVW DQQRXQFHG WR WKH SXEOLF PHGLD UHSRUWV VDLG FRQVXPHUV
FRXOG JHW LQ DOWHUQDWLYH FDVK FRPSHQVDWLRQ XQGHU WKH VHWWOHPHQW 7KH RULJLQDO VKRUW IRUP
QRWLFH DV DPELJXRXV LW VLPSO VWDWHG FODVV PHPEHUV FDQ UHTXHVW DQG PD EH HOLJLEOH IRU

LI WKH DOUHDG KDG FUHGLW PRQLWRULQJ R HYHU WKH ORQJ IRUP QRWLFH KLFK DV SRVWHG

WKH VDPH GD WKDW FODVV PHPEHUV FRXOG VWDUW PDNLQJ FODLPV VWDWHG LQ QR XQFHUWDLQ WHUPV WKDW
FRQVXPHUV KR DOUHDG KDG FUHGLW PRQLWRULQJ FRXOG JHW XS WR KLFK RXOG EH UHGXFHG RQ
D SURSRUWLRQDO EDVLV LI WKH PLOOLRQ FDS DV H[FHHGHG $IWHU WKH PHGLD UHSRUWV FODVV FRXQVHO
FOHDUHG XS WKLV FRQIXVLRQ DQG WKRVH KR KDG DOUHDG VXEPLWWHG D FODLP IRU WKH DOWHUQDWLYH FDVK
FRPSHQVDWLRQ HUH JLYHQ WKH RSSRUWXQLW WR LQVWHDG FKRRVH FUHGLW PRQLWRULQJ
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FODVV RU REMHFW WR WKH VHWWOHPHQW 7KH LVWULFW &RXUW UHTXLUHG WKRVH KR LVKHG WR

REMHFW WR SURYLGH FHUWDLQ LQIRUPDWLRQ DERXW WKHLU REMHFWLRQV LQ RUGHU WR SUHYHQW D

FKDRWLF REMHFWLRQ SURFHVV 7R SURYLGH QRWLFH RI WKH VHWWOHPHQW WR WKH FODVV FODVV

FRXQVHO DGRSWHG DQ LQQRYDWLYH DQG FRPSUHKHQVLYH SURJUDP LQFOXGLQJ PXOWLSOH

HPDLOV D VRFLDO PHGLD FDPSDLJQ QH VSDSHU DQG UDGLR DGYHUWLVLQJ D VHWWOHPHQW

HEVLWH DQG D FDOO FHQWHU WR DQV HU TXHVWLRQV 7KH UHVSRQVH IURP WKH FODVV DV

XQSUHFHGHQWHG DV WKH FODLPV UDWH H[FHHGHG SHUFHQW RI WKH FODVV % FRQWUDVW

LQ DQRWKHU UHFHQW GDWD EUHDFK FDVH WKH FODLPV UDWH DV RQO DERXW SHUFHQW $V

H YH PHQWLRQHG RXW RI WKH DSSUR[LPDWHO PLOOLRQ FODVV PHPEHUV SHRSOH

REMHFWHG

,Q HFHPEHU WKH LVWULFW &RXUW KHOG D KHDULQJ WR FRQVLGHU WKH PRWLRQV

IRU ILQDO DSSURYDO RI WKH SURSRVHG FODVV VHWWOHPHQW DWWRUQH V IHHV DQG H[SHQVHV

DQG LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV $IWHU KHDULQJ DUJXPHQWV IURP

3ODLQWLIIV (TXLID[ DQG WKH REMHFWRUV KR LVKHG WR VSHDN WKH LVWULFW &RXUW

LVVXHG LWV UXOLQJV IURP WKH EHQFK 7KH LVWULFW &RXUW DSSURYHG WKH VHWWOHPHQW DV

IDLU UHDVRQDEOH DQG DGHTXDWH XQGHU WKH IDFWRUV VHW IRUWK LQ )HGHUDO 5XOH RI &LYLO

3URFHGXUH H DQG %HQQHWW Y %HKULQJ &RUS ) G WK &LU 7KH

LVWULFW &RXUW WKHQ DSSURYHG WKH UHTXHVWHG DWWRUQH V IHHV DQG H[SHQVHV DV HOO DV

LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV
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$IWHU LVVXLQJ LWV RUDO UXOLQJV WKH LVWULFW &RXUW GLUHFWHG 3ODLQWLIIV FRXQVHO WR

SUHSDUH D ULWWHQ RUGHU VXPPDUL] LQJ LWV UXOLQJV RQ WKH PRWLRQV DQG LWV

DGRSWLRQ EDVLFDOO RI WKH DUJXPHQWV WKDW KDYH EHHQ PDGH E WKH 3ODLQWLIIV DQG E

(TXLID[ LQ WKH KHDULQJ WRGD 7KH LVWULFW &RXUW LQVWUXFWHG 3ODLQWLIIV WR REWDLQ

(TXLID[ V DSSURYDO EHIRUH VXEPLWWLQJ WKH SURSRVHG RUGHU WR WKH FRXUW KLFK LW

RXOG WKHQ FRQVLGHU VLJQLQJ 7KH LVWULFW &RXUW ODWHU LVVXHG D ULWWHQ RUGHU

PHPRULDOL]LQJ LWV UXOLQJV 7KH RUGHU DSSURYHG WKH VHWWOHPHQW FHUWLILHG WKH

VHWWOHPHQW FODVV ILQGLQJ WKDW WKH FODVV VDWLVILHG WKH UHTXLUHPHQWV RI 5XOH D DQG

E DQG DSSURYHG WKH UHTXHVWHG DWWRUQH V IHHV DQG H[SHQVHV DQG LQFHQWLYH

D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV )LQDOO WKH RUGHU RYHUUXOHG WKH REMHFWLRQV WR

WKH VHWWOHPHQW DQG PDGH ILQGLQJV WKDW VRPH RI WKH REMHFWRUV HUH VHULDO REMHFWRUV

6HYHUDO REMHFWRUV DSSHDOHG DQG WKH LVWULFW &RXUW JUDQWHG 3ODLQWLIIV PRWLRQ

WR UHTXLUH WKH REMHFWRUV WR SRVW DSSHDO ERQGV LQ RUGHU WR HQVXUH SD PHQW RI FRVWV RQ

DSSHDO

6HULDO REMHFWRUV DUH WKRVH KR EULQJ REMHFWLRQV WKDW DUH PHUHO ERLOHUSODWH DQG
LPPDWHULDO KLOH WKHLU WUXH JRDO LV WR JHW SDLG VRPH IHH WR JR D D :LOOLDP % 5XEHQVWHLQ

1H EHUJ RQ &ODVV $FWLRQV WK HG KHUHLQDIWHU 1H EHUJ 7KH LVWULFW &RXUW V
ILQGLQJV RQ WKLV WRSLF DUH ODUJHO XQUHODWHG WR WKH PHULWV RI WKLV DSSHDO DQG PD EH GLFWD LQ DQ
HYHQW :H GR QRW UHYLH WKRVH ILQGLQJV KHUH 6HH .HDWLQJ Y &LW RI 0LDPL ) G

WK &LU $ Q DSSHOODWH FRXUW UHYLH V MXGJPHQWV QRW VWDWHPHQWV LQ RSLQLRQV
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:LWK WKH GXVW QR VHWWOHG WKLV FRQVROLGDWHG FDVH SUHVHQWV ILYH DSSHDOV ILOHG

E VL[ REMHFWRUV *HRUJH &RFKUDQ -RKQ DYLV 7KHRGRUH )UDQN DQG DYLG :DWNLQV

KR ILOHG D VLQJOH DSSHDO DQG DUH FROOHFWLYHO UHIHUUHG WR DV 0U )UDQN 6KL DQJ

XDQJ DQG 0LNHOO :HVW &ROOHFWLYHO H UHIHU WR WKH VL[ REMHFWRUV DV WKH

2EMHFWRUV 7KLV LV WKHLU DSSHDO

,, , ,

7KH 2EMHFWRUV UDLVH D LGH DUUD RI LVVXHV IRU RXU FRQVLGHUDWLRQ :H VWDUW E

DGGUHVVLQJ WKH MXULVGLFWLRQDO TXHVWLRQV )URP WKHUH DQG LQ KRSHV RI PDLQWDLQLQJ

VRPH VHPEODQFH RI RUJDQL]DWLRQ H SURFHHG LQ DV FORVH WR FKURQRORJLFDO RUGHU DV

WKLV UHFRUG SHUPLWV :H EHJLQ RXU GLVFXVVLRQ RI WKH PHULWV E DGGUHVVLQJ WKH

2EMHFWRUV FKDOOHQJH WR WKH UHTXLUHPHQWV WKH LVWULFW &RXUW LPSRVHG RQ WKHP LQ LWV

RUGHU GLUHFWLQJ QRWLFH RI WKH VHWWOHPHQW WR WKH FODVV :H QH[W FRQVLGHU WKH

2EMHFWRUV YDULRXV FKDOOHQJHV WR WKH LVWULFW &RXUW V DSSURYDO RUGHU WKH SURFHVV

XVHG LQ DGRSWLQJ WKH RUGHU DQG WKH FRXUW V GHFLVLRQV DSSURYLQJ WKH FODVV DFWLRQ

VHWWOHPHQW FHUWLI LQJ WKH VHWWOHPHQW FODVV D DUGLQJ DWWRUQH V IHHV DQG H[SHQVHV

DQG DSSURYLQJ LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV )LQDOO H DGGUHVV

WKH 2EMHFWRUV FKDOOHQJH WR WKH DSSHDO ERQGV LPSRVHG E WKH LVWULFW &RXUW

$ WRWDO RI QLQH REMHFWRUV DSSHDOHG WKH LVWULFW &RXUW V RUGHUV 7 R RI WKRVH QLQH
REMHFWRUV ILOHG D VLQJOH DSSHDO VR HLJKW DSSHDOV HUH ILOHG LQ WKLV &RXUW 7KLV &RXUW VXD VSRQWH
GLVPLVVHG W R RI WKH HLJKW DSSHDOV IRU ODFN RI MXULVGLFWLRQ $QG LQ DQ RUGHU LVVXHG WRJHWKHU LWK
WKLV RSLQLRQ H QR GLVPLVV WKH DSSHDO ILOHG E &KULVWRSKHU $QGUH V OHDYLQJ XV LWK ILYH
DSSHDOV ILOHG E VL[ REMHFWRUV
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� ULVGLF LR �

:H VWDUW QR LWK W R MXULVGLFWLRQDO TXHVWLRQV KLFK H FRQVLGHU GH QRYR

6HH -DFREVRQ Y )OD 6HF RI 6WDWH ) G WK &LU )LUVW

H DGGUHVV KHWKHU 3ODLQWLIIV KDG $UWLFOH ,,, VWDQGLQJ WR EULQJ WKHLU FODLPV

6HFRQG H FRQVLGHU KHWKHU $UWLFOH ,,, V FDVH RU FRQWURYHUV UHTXLUHPHQW FHDVHG

WR EH PHW RQFH WKH SDUWLHV DJUHHG WR VHWWOH WKHLU GLVSXWH

� $UWLFOH ,,, 6WDQGLQJ

,Q RUGHU IRU D IHGHUDO FRXUW WR KDYH MXULVGLFWLRQ XQGHU $UWLFOH ,,, RI WKH

&RQVWLWXWLRQ D SODLQWLII PXVW KDYH VWDQGLQJ WR EULQJ WKH OD VXLW 6HH /XMDQ Y

HIV RI :LOGOLIH 8 6 6 &W $QG

IRU WKH SODLQWLII WR KDYH VWDQGLQJ KH PXVW VKR WKDW WKH GHIHQGDQW KDUPHG KLP

DQG WKDW D FRXUW GHFLVLRQ FDQ HLWKHU HOLPLQDWH WKH KDUP RU FRPSHQVDWH IRU LW

7KH SDUWLHV GR QRW GLVSXWH WKDW H KDYH MXULVGLFWLRQ RYHU WKH 2EMHFWRUV DSSHDOV 7KLV LV

IRU JRRG UHDVRQ ,Q HYOLQ Y 6FDUGHOOHWWL 8 6 6 &W WKH 6XSUHPH
&RXUW KHOG WKDW QRQQDPHG FODVV PHPEHUV KR KDYH REMHFWHG LQ D WLPHO PDQQHU WR DSSURYDO RI
WKH VHWWOHPHQW DW WKH IDLUQHVV KHDULQJ KDYH WKH SR HU WR EULQJ DQ DSSHDO LWKRXW ILUVW
LQWHUYHQLQJ ,G DW 6 &W DW 2WKHU LVH FODVV PHPEHUV RXOG EH GHSULYHG RI WKH
SR HU WR SUHVHUYH WKHLU R Q LQWHUHVWV LQ D VHWWOHPHQW WKDW LOO XOWLPDWHO ELQG WKHP GHVSLWH WKHLU

H[SUHVVHG REMHFWLRQV EHIRUH WKH WULDO FRXUW ,G DW 6 &W DW $OWKRXJK HYOLQ
LQYROYHG REMHFWRUV WR D 5XOH E VHWWOHPHQW KLFK GLG QRW SHUPLW REMHFWRUV WR RSW RXW RI WKH
VHWWOHPHQW LWV ORJLF DOVR DSSOLHV WR REMHFWRUV WR D 5XOH E VHWWOHPHQW KR GLG QRW RSW RXW
OLNH WKRVH KHUH EHFDXVH WKH DUH ERXQG E WKH VHWWOHPHQW 6HH H J )LGHO Y )DUOH ) G

WK &LU

0U XDQJ VD V 3ODLQWLIIV HUH UHTXLUHG WR SURYH WKH KDG $UWLFOH ,,, VWDQGLQJ LWK
HYLGHQWLDU VXSSRUW DW WKH ILQDO DSSURYDO VWDJH HW KH VD V 3ODLQWLIIV IDLOHG WR GR VR R HYHU
0U XDQJ V FLWHG FDVHV GR QRW DFWXDOO VXSSRUW KLV SURSRVLWLRQ ,Q DQ HYHQW KH GRHV QRW UDLVH
DQ IDFWXDO GRXEW DERXW 3ODLQWLIIV VWDQGLQJ VR H QHHG QRW GHFLGH WKLV LVVXH KHUH
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0XUDQVN Y *RGLYD &KRFRODWLHU ,QF ) G WK &LU HQ

EDQF 0RUH WR WKH SRLQW WKH LUUHGXFLEOH FRQVWLWXWLRQDO PLQLPXP RI VWDQGLQJ

FRQWDLQV WKUHH UHTXLUHPHQWV /XMDQ 8 6 DW 6 &W DW )LUVW WKH

SODLQWLII PXVW KDYH VXIIHUHG DQ LQMXU LQ IDFW KLFK PHDQV WKH LQMXU LV

FRQFUHWH DQG SDUWLFXODUL]HG DQG DFWXDO RU LPPLQHQW DV RSSRVHG WR FRQMHFWXUDO

RU K SRWKHWLFDO ,G TXRWDWLRQ PDUNV RPLWWHG 6HFRQG WKH SODLQWLII V LQMXU

PXVW EH IDLUO WUDFHDEOH WR WKH FKDOOHQJHG FRQGXFW RI WKH GHIHQGDQW DQG QRW WKH

UHVXOW RI VRPH DFWLRQ E D WKLUG SDUW QRW EHIRUH WKH FRXUW ,G TXRWDWLRQ PDUNV

RPLWWHG DQG DOWHUDWLRQV DGRSWHG )LQDOO LW PXVW EH OLNHO WKDW WKH SODLQWLII V

LQMXU LOO EH UHGUHVVHG E D IDYRUDEOH FRXUW GHFLVLRQ ,G DW 6 &W DW

7KHVH UHTXLUHPHQWV DSSO LWK IXOO IRUFH LQ D FODVV DFWLRQ 0XUDQVN

) G DW DQG HYHQ DW WKH VHWWOHPHQW DSSURYDO VWDJH DV D FRXUW LV SR HUOHVV WR

DSSURYH D SURSRVHG FODVV VHWWOHPHQW LI LW ODFNV MXULVGLFWLRQ RYHU WKH GLVSXWH DQG

IHGHUDO FRXUWV ODFN MXULVGLFWLRQ LI QR QDPHG SODLQWLII KDV VWDQGLQJ )UDQN Y *DRV

8 6 BB 6 &W SHU FXULDP 2Q WKH RWKHU KDQG RQO

RQH QDPHG SODLQWLII PXVW KDYH VWDQGLQJ DV WR DQ SDUWLFXODU FODLP LQ RUGHU IRU LW WR

DGYDQFH :LOGLQJ Y 1& 6HUYV &RUS ) G WK &LU

0U XDQJ DUJXHV 3ODLQWLIIV ODFNHG $UWLFOH ,,, VWDQGLQJ WR EULQJ WKHLU FODLPV

IRU W R UHDVRQV )LUVW KH VD V WKRVH 3ODLQWLIIV KR KDYH QRW KDG WKHLU LGHQWLWLHV

VWROHQ KDYH QRW VXIIHUHG DQ LQMXU LQ IDFW 6HFRQG KH VD V WKRVH 3ODLQWLIIV KR

USCA11 Case: 20-10249     Date Filed: 06/03/2021     Page: 12 of 64 USCA11 Case: 20-10249     Date Filed: 06/24/2021     Page: 147 of 199 



KDYH QRW KDG WKHLU LGHQWLWLHV VWROHQ FDQQRW KDYH WKHLU LQMXULHV UHGUHVVHG E WKH

VHWWOHPHQW DV WKH VHWWOHPHQW GRHV QRW VWRS WKLUG SDUWLHV IURP FRPPLWWLQJ LGHQWLW

WKHIW :H DGGUHVV HDFK LVVXH LQ WXUQ

� F

:H QR WXUQ WR WKH TXHVWLRQ RI KHWKHU 3ODLQWLIIV KR KDYH QRW KDG WKHLU

LGHQWLWLHV VWROHQ VXIIHUHG DQ LQMXU LQ IDFW :H KROG WKDW WKH KDYH $JDLQ WR

HVWDEOLVK VWDQGLQJ D SODLQWLII V LQMXU PXVW EH FRQFUHWH SDUWLFXODUL]HG DQG

HLWKHU DFWXDO RU LPPLQHQW /XMDQ 8 6 DW 6 &W DW 2QO WKH

ILUVW DQG WKLUG HOHPHQWV DUH DW LVVXH KHUH VR H IRFXV RQ WKHP LQ PRUH GHWDLO

$Q LQMXU LV FRQFUHWH LI WKH KDUP LV UHDO 0XUDQVN ) G DW

TXRWDWLRQ PDUNV RPLWWHG (FRQRPLF LQMXULHV DUH F HUWDLQO FRQFUHWH

HEHUQDUGLV Y ,4 )RUPXODWLRQV //& ) G WK &LU 6R

DUH LGHQWLW WKHIW DQG GDPDJHV UHVXOWLQJ IURP VXFK WKHIW VHH 5HVQLFN Y $Y0HG

,QF ) G WK &LU DV HOO DV DVWHG WLPH 6DOFHGR Y

DQQD ) G WK &LU $ SODLQWLII FDQ DOVR VDWLVI WKH

FRQFUHWHQHVV HOHPHQW E VKR LQJ D PDWHULDO ULVN RI KDUP 0XUDQVN ) G

DW TXRWDWLRQ PDUNV RPLWWHG 7KLV &RXUW KDV VDLG WKLV LV D KLJK VWDQGDUG WKDW

UHTXLUHV FRXUWV WR FRQVLGHU WKH PDJQLWXGH RI WKH ULVN ,G 7KLV &RXUW KDV DOVR

DGGUHVVHG LQMXULHV LQFXUUHG KLOH PLWLJDWLQJ D ULVN RI KDUP VXFK DV SXUFKDVLQJ D

FUHGLW IUHH]H RU VSHQGLQJ WLPH RU HIIRUW WR PLQLPL]H D ULVN RI LGHQWLW WKHIW $ Q
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DVVHUWLRQ RI DVWHG WLPH DQG HIIRUW QHFHVVDULO ULVHV RU IDOOV DORQJ LWK WKLV &RXUW V

GHWHUPLQDWLRQ RI KHWKHU D ULVN RI LQMXU LV D FRQFUHWH KDUP ,G DW )RU WKDW

UHDVRQ KHQ D SODLQWLII IDFHV D VXIILFLHQW ULVN RI KDUP WKH WLPH PRQH DQG HIIRUW

VSHQW PLWLJDWLQJ WKDW ULVN DUH DOVR FRQFUHWH LQMXULHV

:H QR WXUQ WR WKH DFWXDO RU LPPLQHQW HOHPHQW :KHQ WKHUH LV QR DFWXDO

LQMXU DQ LPPLQHQW LQMXU PXVW EH FHUWDLQO LPSHQGLQJ DV DOOHJDWLRQV RI

SRVVLEOH IXWXUH LQMXU DUH QRW VXIILFLHQW &ODSSHU Y $PQHVW ,QW O 86$

8 6 6 &W HPSKDVHV DQG TXRWDWLRQ PDUNV

RPLWWHG ,W QHHG QRW EH OLWHUDOO FHUWDLQ WKDW WKH LQMXU LOO FRPH DERXW EXW WKHUH

PXVW EH D VXEVWDQWLDO ULVN ,G DW Q 6 &W DW Q TXRWDWLRQ PDUNV

RPLWWHG

$SSO LQJ WKHVH SULQFLSOHV WR WKH FDVH EHIRUH XV 3ODLQWLIIV KDYH SODXVLEO

DOOHJHG DQ LQMXU LQ IDFW 3ODLQWLIIV DOOHJHG WKDW KDFNHUV REWDLQHG DW OHDVW

PLOOLRQ QDPHV PLOOLRQ GDWHV RI ELUWK PLOOLRQ 6RFLDO 6HFXULW QXPEHUV

PLOOLRQ DGGUHVVHV PLOOLRQ GULYHU V OLFHQVH QXPEHUV FUHGLW FDUG

QXPEHUV DQG WD[ LGHQWLILFDWLRQ QXPEHUV :LWK WKLV LQIRUPDWLRQ 3ODLQWLIIV

DOOHJHG WKDW LGHQWLW WKLHYHV FDQ FUHDWH IDNH LGHQWLWLHV IUDXGXOHQWO REWDLQ ORDQV

DQG WD[ UHIXQGV DQG GHVWUR D FRQVXPHU V FUHGLW RUWKLQHVV 3ODLQWLIIV DOVR

0U XDQJ VD V 3ODLQWLIIV IRUIHLWHG DQ DUJXPHQWV LQ VXSSRUW RI VWDQGLQJ E QRW UDLVLQJ
WKHP LQ WKH LVWULFW &RXUW %XW 3ODLQWLIIV SOHG FRXQWOHVV DOOHJDWLRQV RI LQMXU LQ WKHLU FRPSODLQW
:H WKHUHIRUH UHMHFW 0U XDQJ V DUJXPHQW
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DOOHJHG WKH UHPDLQ VXEMHFW WR D SHUYDVLYH VXEVWDQWLDO DQG LPPLQHQW ULVN RI

LGHQWLW WKHIW DQG IUDXG GXH WR WKH KLJKO VHQVLWLYH QDWXUH RI WKH LQIRUPDWLRQ

VWROHQ DQG WKDW WKH VSHQW WLPH PRQH RU HIIRUW GHDOLQJ LWK WKH EUHDFK *LYHQ

WKH FRORVVDO DPRXQW RI VHQVLWLYH GDWD VWROHQ LQFOXGLQJ 6RFLDO 6HFXULW QXPEHUV

QDPHV DQG GDWHV RI ELUWK DQG WKH XQHTXLYRFDO GDPDJH WKDW FDQ EH GRQH LWK WKLV

W SH RI GDWD H KDYH QR KHVLWDWLRQ LQ KROGLQJ WKDW 3ODLQWLIIV DGHTXDWHO DOOHJHG WKDW

WKH IDFH D PDWHULDO DQG VXEVWDQWLDO ULVN RI LGHQWLW WKHIW WKDW VDWLVILHV WKH

FRQFUHWHQHVV DQG DFWXDO RU LPPLQHQW HOHPHQWV 6HH 0XUDQVN ) G DW

&ODSSHU 8 6 DW Q 6 &W DW Q

7KH DFWXDO LGHQWLW WKHIW DOUHDG VXIIHUHG E VRPH 3ODLQWLIIV IXUWKHU

GHPRQVWUDWHV WKH ULVN RI LGHQWLW WKHIW DOO 3ODLQWLIIV IDFH WKRXJK DFWXDO LGHQWLW

WKHIW LV E QR PHDQV UHTXLUHG KHQ WKHUH LV D VXIILFLHQW ULVN RI LGHQWLW WKHIW HUH

GR]HQV RI 3ODLQWLIIV DOOHJH WKH KDYH DOUHDG KDG WKHLU LGHQWLWLHV VWROHQ DQG WKXV

VXIIHUHG LQMXULHV LQ PDQ GLIIHUHQW D V 6SHFLILFDOO WKRVH KR VXIIHUHG LGHQWLW

WKHIW KDG QXPHURXV XQDXWKRUL]HG FKDUJHV DQG DFFRXQWV PDGH LQ WKHLU QDPH

LQFXUUHG VSHFLILF QXPHULFDO GURSV LQ WKHLU FUHGLW VFRUHV KDG WKHLU DELOLW WR REWDLQ

ORDQV DIIHFWHG SXUFKDVHG FUHGLW PRQLWRULQJ DQG VSHQW WLPH PRQH DQG HIIRUW

WU LQJ WR PLWLJDWH WKHLU LQMXULHV LQFOXGLQJ GLVSXWLQJ IUDXGXOHQW DFWLYLW ILOLQJ

SROLFH UHSRUWV DQG RWKHU LVH GHDOLQJ LWK LGHQWLW WKHIW 7KHUH LV QR GLVSXWH WKDW

WKHVH 3ODLQWLIIV DOOHJDWLRQV RI LGHQWLW WKHIW DQG UHVXOWLQJ GDPDJHV FRQVWLWXWH DQ
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LQMXU LQ IDFW XQGHU WKH OD 5HVQLFN ) G DW $V VXFK WKH

DOOHJDWLRQV RI VRPH 3ODLQWLIIV WKDW WKH KDYH VXIIHUHG LQMXULHV UHVXOWLQJ IURP DFWXDO

LGHQWLW WKHIW VXSSRUW WKH VXIILFLHQF RI DOO 3ODLQWLIIV DOOHJDWLRQV WKDW WKH IDFH D

ULVN RI LGHQWLW WKHIW ,QGHHG LQ 7VDR Y &DSWLYD 093 5HVWDXUDQW 3DUWQHUV //&

) G WK &LU RXU &RXUW UHFHQWO UHFRJQL]HG WKDW VRPH

DOOHJDWLRQV RI DFWXDO PLVXVH RU DFWXDO DFFHVV WR SHUVRQDO GDWD VXSSRUW $UWLFOH ,,,

VWDQGLQJ IRU D GDWD EUHDFK EDVHG RQ DQ LQFUHDVHG ULVN RI WKHIW RU PLVXVH ,G DW

FROOHFWLQJ FDVHV VHH DOVR H J 0F0RUULV Y &DUORV /RSH] $VVRFV //&

) G G &LU & RXUWV KDYH EHHQ PRUH OLNHO WR FRQFOXGH

WKDW SODLQWLIIV KDYH HVWDEOLVKHG D VXEVWDQWLDO ULVN RI IXWXUH LQMXU KHUH WKH FDQ

VKR WKDW DW OHDVW VRPH SDUW RI WKH FRPSURPLVHG GDWDVHW KDV EHHQ PLVXVHG

FROOHFWLQJ FDVHV

%H RQG WKH VXIILFLHQW ULVN RI LGHQWLW WKHIW DQG UHVXOWLQJ LQMXULHV D YDVW

QXPEHU RI 3ODLQWLIIV KR KDYH QRW HW VXIIHUHG LGHQWLW WKHIW DOVR DOOHJH WKH KDYH

VSHQW WLPH PRQH DQG HIIRUW PLWLJDWLQJ WKH ULVN RI LGHQWLW WKHIW 7KHLU HIIRUWV

LQFOXGH SXUFKDVLQJ FUHGLW IUHH]HV PRQLWRULQJ WKHLU ILQDQFLDO DFFRXQWV DQG

SXUFKDVLQJ FUHGLW PRQLWRULQJ DPRQJ RWKHU WKLQJV $V H[SODLQHG DERYH EHFDXVH

7KHVH 3ODLQWLIIV DOOHJDWLRQV RI WKLV VRUW RI LQMXU LQ IDFW SURYLGH WKHP LWK $UWLFOH ,,,

VWDQGLQJ $QG DV QRWHG RQO RQH QDPHG SODLQWLII PXVW KDYH VWDQGLQJ IRU DQ SDUWLFXODU FODLP WR
DGYDQFH :LOGLQJ ) G DW 7KLV PHDQV H FRXOG DOVR XQGHUWDNH D FODLP E FODLP
DQDO VLV RI WKH PDQ FODLPV LQ WKLV FDVH WR GHWHUPLQH LI WKHUH LV DW OHDVW RQH QDPHG SODLQWLII LWK
WKH VRUW RI LQMXU UHTXLUHG WR EULQJ HDFK FODLP %XW EHFDXVH H FRQFOXGH WKDW DOO 3ODLQWLIIV KDYH
DGHTXDWHO DOOHJHG D VXIILFLHQW ULVN RI LGHQWLW WKHIW H QHHG QRW XQGHUWDNH WKLV DGGLWLRQDO WDVN
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WKH ULVN RI KDUP KHUH LV D VXIILFLHQW LQMXU WKH DOOHJDWLRQV RI PLWLJDWLRQ LQMXULHV

PDGH E WKHVH 3ODLQWLIIV DUH DOVR VXIILFLHQW 6HH 0XUDQVN ) G DW

$ Q DVVHUWLRQ RI DVWHG WLPH DQG HIIRUW QHFHVVDULO ULVHV RU IDOOV DORQJ LWK WKLV

&RXUW V GHWHUPLQDWLRQ RI KHWKHU WKH ULVN SRVHG LV LWVHOI D FRQFUHWH KDUP

3ODLQWLIIV KDYH HDVLO VKR Q DQ LQMXU LQ IDFW

�

:LWK WKH LVVXH RI LQMXU QR UHVROYHG H PRYH RQ WR DGGUHVV KHWKHU

3ODLQWLIIV LQMXULHV DUH UHGUHVVHG E WKH VHWWOHPHQW 0U XDQJ VD V WKRVH 3ODLQWLIIV

KR KDYH QRW KDG WKHLU LGHQWLWLHV VWROHQ FDQQRW KDYH WKHLU LQMXULHV UHGUHVVHG E WKH

VHWWOHPHQW EHFDXVH WKH VHWWOHPHQW GRHV QRW VWRS WKLUG SDUWLHV IURP FRPPLWWLQJ

LGHQWLW WKHIW :H QHHG QRW OLQJHU RQ WKLV LVVXH DV 0U XDQJ V DUJXPHQW

PLVXQGHUVWDQGV WKH DOOHJDWLRQV RI WKH FRPSODLQW DV HOO DV WKH QDWXUH RI WKH

VHWWOHPHQW 7KH 3ODLQWLIIV KR KDYH QRW VXIIHUHG LGHQWLW WKHIW GLG QRW VXH (TXLID[

LQ RUGHU WR VWRS WKLUG SDUWLHV IURP FRPPLWWLQJ LGHQWLW WKHIW ,QVWHDG WKH VXHG

(TXLID[ EHFDXVH RI WKHLU LQMXULHV DVVRFLDWHG LWK WKH ULVN RI LGHQWLW WKHIW $V

GLVFXVVHG WKHVH LQMXULHV LQFOXGH WKH WLPH PRQH DQG HIIRUW VSHQW PLWLJDWLQJ WKH

ULVN RI LGHQWLW WKHIW LQFOXGLQJ SXUFKDVLQJ FUHGLW IUHH]HV PRQLWRULQJ WKHLU ILQDQFLDO

DFFRXQWV DQG SXUFKDVLQJ FUHGLW PRQLWRULQJ DPRQJ RWKHU WKLQJV

7KH VHWWOHPHQW UHGUHVVHV WKH LQMXULHV UHVXOWLQJ IURP WKHVH PLWLJDWLRQ HIIRUWV

6SHFLILFDOO IRU HDFK FODVV PHPEHU WKH VHWWOHPHQW LQFOXGHV UHLPEXUVHPHQW IRU XS
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WR RI GRFXPHQWHG RXW RI SRFNHW ORVVHV IDLUO WUDFHDEOH WR WKH GDWD EUHDFK

H J WKH FRVW RI SXUFKDVLQJ FUHGLW IUHH]HV DQG FUHGLW PRQLWRULQJ DQG

FRPSHQVDWLRQ RI SHU KRXU IRU XS WR KRXUV IRU WLPH VSHQW WDNLQJ SUHYHQWDWLYH

PHDVXUHV DJDLQVW LGHQWLW WKHIW $QG KLOH WKH DGGLWLRQDO VHWWOHPHQW EHQHILWV RI

HDUV RI FUHGLW PRQLWRULQJ DQG VHYHQ HDUV RI LGHQWLW UHVWRUDWLRQ VHUYLFHV PLJKW

QRW VWRS D WKLUG SDUW IURP FRPPLWWLQJ LGHQWLW WKHIW WKHVH EHQHILWV LOO KHOS OLPLW

3ODLQWLIIV LQMXULHV &UHGLW PRQLWRULQJ FDQ TXLFNO DOHUW 3ODLQWLIIV WR DQ LGHQWLW

WKHIW DQG LGHQWLW UHVWRUDWLRQ VHUYLFHV LOO KHOS PLQLPL]H WKH WLPH DQG PRQH VSHQW

E 3ODLQWLIIV WR FRPEDW DQ LGHQWLW WKHIW 7KH VHWWOHPHQW WKXV UHGUHVVHV 3ODLQWLIIV

LQMXULHV 6HH /XMDQ 8 6 DW 6 &W DW

� &DVH RU &RQWURYHUV 5HTXLUHPHQW

:LWK WKH LVVXH RI VWDQGLQJ UHVROYHG H QR FRQVLGHU 0U XDQJ V RWKHU

DUJXPHQW FRQFHUQLQJ $UWLFOH ,,, MXULVGLFWLRQ ,Q KLV YLH WKH LVWULFW &RXUW ODFNHG

MXULVGLFWLRQ WR DSSURYH WKH VHWWOHPHQW EHFDXVH RQFH WKH SDUWLHV DJUHHG WR VHWWOH WKHLU

GLVSXWH WKHUH DV QRW D FDVH RU FRQWURYHUV EHW HHQ WKH SDUWLHV 2I FRXUVH $UWLFOH

,,, SHUPLWV IHGHUDO FRXUWV WR DGGUHVV RQO FDVHV DQG FRQWURYHUVLHV KLFK OLPLWV

WKHLU MXULVGLFWLRQ WR TXHVWLRQV SUHVHQWHG LQ DQ DGYHUVDULDO FRQWH[W *UDKDP Y

%XWWHU RUWK ) G WK &LU FLWLQJ )ODVW Y &RKHQ 8 6

6 &W 7KH FRQWURYHUV PXVW H[LVW DW DOO
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VWDJHV RI WKH OLWLJDWLRQ 3UHLVHU Y 1H NLUN 8 6 6 &W

:H DUH D DUH RI QR FRXUW WKDW KDV DGRSWHG 0U XDQJ V LGHD WKDW D GLVWULFW

FRXUW LV VRPHKR GLYHVWHG RI MXULVGLFWLRQ DQG WKXV ODFNV DXWKRULW WR DSSURYH WKH

VHWWOHPHQW RQFH SDUWLHV DJUHH WR VHWWOH D FODVV DFWLRQ $V H XQGHUVWDQG 0U

XDQJ V SRVLWLRQ QR FODVV DFWLRQ FRXOG HYHU EH DSSURYHG EHFDXVH DV VRRQ DV WKH

SDUWLHV GHFLGH WR VHWWOH WKH FDVH RU FRQWURYHUV RXOG YDQLVK DQG WKH FRXUW RXOG

WKHUHIRUH ODFN MXULVGLFWLRQ WR DSSURYH WKH VHWWOHPHQW

7R WKH FRQWUDU H KROG WKDW $UWLFOH ,,, V FDVH RU FRQWURYHUV UHTXLUHPHQW LV

VDWLVILHG WKURXJKRXW WKH VHWWOHPHQW SURFHVV EHFDXVH WKH OLWLJDWLRQ UHPDLQV LQ DQ

DGYHUVDULDO SRVWXUH GXULQJ WKDW SURFHVV )LUVW WKH SDUWLHV WKHPVHOYHV UHPDLQ LQ

DGYHUVDULDO SRVLWLRQV XQWLO WKH GLVWULFW FRXUW DSSURYHV WKH VHWWOHPHQW 5XOH H

VWDWHV D FODVV DFWLRQ PD EH VHWWOHG RQO LWK WKH FRXUW V DSSURYDO )HG 5

&LY 3 H 7KLV PHDQV WKH SDUWLHV GHFLVLRQ WR VHWWOH D FODVV DFWLRQ LV QRW

FRQVXPPDWHG XQWLO WKH GLVWULFW FRXUW DFWXDOO DSSURYHV LW &I DYHQ 5HDOW &RUS

Y &ROHPDQ 8 6 Q 6 &W Q KROGLQJ

WKDW D VHWWOHPHQW DJUHHPHQW GLG QRW PRRW FHUWDLQ FODLPV EHFDXVH WKH DJUHHPHQW DV

VWLOO VXEMHFW WR WKH DSSURYDO RI WKH LVWULFW &RXUW ,QGHHG WKH SDUWLHV UHPDLQ

DGYHUVDULHV DOO WKURXJKRXW WKH VHWWOHPHQW DSSURYDO SURFHVV EHFDXVH XQWLO DSSURYDO

WKH VHWWOHPHQW LV QRW ILQDO DQG LI WKH GLVWULFW FRXUW UHMHFWV WKH VHWWOHPHQW WKH SDUWLHV
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RXOG FRQWLQXH WKHLU OLWLJDWLRQ 6HH ,Q UH $VEHVWRV /LWLJ ) G WK

&LU KROGLQJ $UWLFOH ,,, V FDVH RU FRQWURYHUV UHTXLUHPHQW DV VDWLVILHG

QRW LWKVWDQGLQJ D VHWWOHPHQW LQ OLJKW RI WKH WKH DGYHUVDULDO SRVLWLRQV KLFK WKH

SDUWLHV RFFXSLHG EHIRUH VHWWOHPHQW QHJRWLDWLRQV DQG WKH SRVLWLRQV WR KLFK WKH LOO

UHWXUQ LI WKH VHWWOHPHQW LV QRW DSSURYHG YDFDWHG RQ RWKHU JURXQGV 2UWL] Y

)LEUHERDUG &RUS 8 6 6 &W PHP

6HFRQG EHFDXVH WKH GLVWULFW FRXUW DFWV DV D ILGXFLDU IRU WKH FODVV WKHUH

UHPDLQV DGYHUVLW EHW HHQ WKH FODVV DQG WKH GHIHQGDQW 5XOH H UHTXLUHV WKH

GLVWULFW FRXUW WR HQVXUH WKH VHWWOHPHQW LV IDLU UHDVRQDEOH DQG DGHTXDWH )HG 5

&LY 3 H 7KH GLVWULFW FRXUW WKXV WDNHV RQ D W SH RI ILGXFLDU UROH IRU WKH

FODVV 13$6 6ROV ) G DW DQG RUNV WR HQVXUH WKH VHWWOHPHQW LV

QRQFROOXVLYH LQ QDWXUH 1H EHUJ VHH DOVR 0DQXDO IRU &RPSOH[

/LWLJDWLRQ 7 KH MXGJH PXVW DGRSW WKH UROH RI D VNHSWLFDO FOLHQW DQG

FULWLFDOO H[DPLQH WKH SURSRVHG VHWWOHPHQW WHUPV 2XU &RXUW GLUHFWV GLVWULFW

MXGJHV WR H[HUFLVH FDUHIXO VFUXWLQ LQ RUGHU WR JXDUG DJDLQVW VHWWOHPHQWV WKDW

PD EHQHILW WKH FODVV UHSUHVHQWDWLYHV RU WKHLU DWWRUQH V DW WKH H[SHQVH RI DEVHQW

FODVV PHPEHUV ROPHV Y &RQW O &DQ &R ) G WK &LU

TXRWDWLRQ PDUNV RPLWWHG 7KLUG DQG ILQDOO DQG DV WKLV FDVH GHPRQVWUDWHV

REMHFWRUV FDXVH WKH VHWWOHPHQW SURFHVV WR EH PRUH DGYHUVDULDO :KLOH WKH VHWWOLQJ

SDUWLHV PD DJUHH DERXW WKH SURVSHFW RI VHWWOHPHQW FODVV DFWLRQ VHWWOHPHQWV DUH
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URXWLQHO VXEMHFWHG WR REMHFWLRQV WKDW SURYLGH WKH FRXUW DQ DGYHUVDULDO SUHVHQWDWLRQ

RI WKH LVVXHV XQGHU UHYLH EULQJLQJ WKH GHFLVLRQ PDNLQJ SURFHVV FORVHU WR D

IDPLOLDU MXGLFLDO GHFLVLRQ 1H EHUJ

� HT LUHPH V ,PSRVHG R KH EMHF RUV�

DYLQJ HVWDEOLVKHG MXULVGLFWLRQ H QR WXUQ WR WKH 2EMHFWRUV YDULRXV

FKDOOHQJHV WR WKH LVWULFW &RXUW V GHFLVLRQV LQ WKLV FDVH $IWHU 3ODLQWLIIV DQG

(TXLID[ SUHVHQWHG WKHLU ILQDO VHWWOHPHQW DJUHHPHQW WR WKH LVWULFW &RXUW WKDW FRXUW

RUGHUHG QRWLFH RI WKH VHWWOHPHQW DJUHHPHQW WR EH SURYLGHG WR WKH FODVV VXFK WKDW

PHPEHUV RI WKH FODVV KDG WKH RSSRUWXQLW WR RSW RXW RI WKH FODVV RU REMHFW WR WKH

VHWWOHPHQW ,Q WKH RUGHU GLUHFWLQJ QRWLFH WR WKH FODVV WKH LVWULFW &RXUW LPSRVHG D

QXPEHU RI DGPLQLVWUDWLYH UHTXLUHPHQWV RQ WKRVH FODVV PHPEHUV KR LVKHG WR

REMHFW 7KH LVWULFW &RXUW H[SODLQHG WKDW LW LPSRVHG WKHVH UHTXLUHPHQWV EHFDXVH LQ

D FODVV DFWLRQ FDVH LW SUHYLRXVO KDQGOHG DQ REMHFWRU FDPH LQ RXW RI WKH EOXH DQG

FUHDWHG D UHDOO FKDRWLF SURFHVV ,W DOVR IRXQG WKDW VXFK UHTXLUHPHQWV FDQ KHOS

H[SRVH REMHFWLRQV WKDW DUH OD HU GULYHQ DQG ILOHG LWK XOWHULRU PRWLYHV

$PRQJ RWKHU WKLQJV WKH LVWULFW &RXUW UHTXLUHG WKDW HDFK REMHFWLRQ LQFOXGH

WKH REMHFWRU V QDPH DQG DGGUHVV WKH REMHFWRU V SHUVRQDO VLJQDWXUH WKH JURXQGV IRU

WKH REMHFWLRQ SUHYLRXV REMHFWLRQV LQ UHFHQW FODVV DFWLRQV DQG GDWHV RQ KLFK WKH

REMHFWRU DV DYDLODEOH WR EH GHSRVHG ,Q DGGLWLRQ LI WKH REMHFWRU KDG FRXQVHO KR

LQWHQGHG WR VSHDN DW WKH IDLUQHVV KHDULQJ WKH REMHFWLRQ QHHGHG WR LQFOXGH WKH OHJDO
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DQG IDFWXDO EDVLV IRU WKH REMHFWLRQ DQG WKH HYLGHQFH WR EH RIIHUHG DW WKH KHDULQJ

)LQDOO LI WKH REMHFWRU KDG FRXQVHO KR VRXJKW FRPSHQVDWLRQ IURP DQ RQH RWKHU

WKDQ WKH REMHFWRU WKH REMHFWLRQ QHHGHG WR LQFOXGH FRXQVHO V SUHYLRXV REMHFWLRQV LQ

UHFHQW FODVV DFWLRQV FRXQVHO V H[SHULHQFH LQ FODVV DFWLRQ OLWLJDWLRQ DQG LQIRUPDWLRQ

RQ WKH IHHV VRXJKW 0U DYLV VD V WKHVH DGPLQLVWUDWLYH UHTXLUHPHQWV LQIULQJHG RQ

WKH REMHFWRUV ULJKW WR EH KHDUG DQG WR EH UHSUHVHQWHG E FRXQVHO LQ WKHLU REMHFWLRQV

0RUH WR WKH SRLQW KH VD V WKDW E LPSRVLQJ WKHVH UHTXLUHPHQWV RQ REMHFWRUV

LQFOXGLQJ WKRVH LWK FRXQVHO WKH LVWULFW &RXUW OLPLWHG WKHLU ULJKW WR REMHFW DQG

GHWHUUHG REMHFWLRQV

:H UHYLH D GLVWULFW FRXUW V PDQDJHPHQW RI D FODVV DFWLRQ IRU DEXVH RI

GLVFUHWLRQ 6HH 2SSHQKHLPHU )XQG ,QF Y 6DQGHUV 8 6 6 &W

DSSO LQJ DEXVH RI GLVFUHWLRQ VWDQGDUG WR D GLVWULFW FRXUW V RUGHU

FRQFHUQ LQJ WKH FRQGXFW RI FODVV DFWLRQV XQGHU 5XOH 5XOH JUDQWV GLVWULFW

FRXUWV EURDG GLVFUHWLRQ WR PDQDJH FODVV DFWLRQV 6HH 1LVVDQ 0RWRU &RUS ) G

DW ,Q WKH PDQDJHPHQW RI FODVV DFWLRQV 5XOH QHFHVVDULO YHVWV WKH

GLVWULFW FRXUWV LWK D EURDG GLVFUHWLRQ WR HQDEOH HIILFDFLRXV DGPLQLVWUDWLRQ RI WKH

FRXUVH RI SURFHHGLQJV EHIRUH LW *XOI 2LO &R Y %HUQDUG 8 6

6 &W %HFDXVH RI WKH SRWHQWLDO IRU DEXVH D GLVWULFW FRXUW KDV

0U DYLV DOVR VD V WKH UHTXLUHPHQWV DOOR HG WKH LVWULFW &RXUW WR UHMHFW REMHFWLRQV RQ
WHFKQLFDO JURXQGV R HYHU WKH LVWULFW &RXUW FRQVLGHUHG DQG UHMHFWHG DOO REMHFWLRQV RQ WKHLU
PHULWV KHWKHU RU QRW WKH REMHFWLRQV HUH SURFHGXUDOO YDOLG
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ERWK WKH GXW DQG WKH EURDG DXWKRULW WR H[HUFLVH FRQWURO RYHU D FODVV DFWLRQ DQG WR

HQWHU DSSURSULDWH RUGHUV JRYHUQLQJ WKH FRQGXFW RI FRXQVHO DQG SDUWLHV )RU

LQVWDQFH 5XOH DXWKRUL]HV GLVWULFW FRXUWV WR SUHVFULEH PHDVXUHV WR SUHYHQW XQGXH

UHSHWLWLRQ RU FRPSOLFDWLRQ LQ SUHVHQWLQJ HYLGHQFH RU DUJXPHQW WR LPSRVH

FRQGLWLRQV RQ WKH UHSUHVHQWDWLYH SDUWLHV RU RQ LQWHUYHQRUV DQG WR GHDO LWK

VLPLODU SURFHGXUDO PDWWHUV )HG 5 &LY 3 G $ & ( $W WKH VDPH

WLPH GLVWULFW FRXUWV GLVFUHWLRQ LV QRW XQOLPLWHG *XOI 2LO 8 6 DW

6 &W DW

0U DYLV KDV IDLOHG WR VKR WKH LVWULFW &RXUW DEXVHG LWV GLVFUHWLRQ KHUH

7KH LVWULFW &RXUW H[SOLFLWO LPSRVHG WKH UHTXLUHPHQWV RXWOLQHG KHUH QRW WR GHWHU

REMHFWLRQV RU IRU VRPH DUELWUDU SXUSRVH EXW IRU WKH H[SUHVV SXUSRVH RI DYRLGLQJ D

FKDRWLF SURFHVV LQ HYDOXDWLQJ WKH REMHFWLRQV 7KH LVWULFW &RXUW VDLG LW IRXQG

WKHVH UHTXLUHPHQWV KHOS H[SRVH REMHFWLRQV WKDW DUH OD HU GULYHQ DQG ILOHG LWK

XOWHULRU PRWLYHV 7KH LVWULFW &RXUW DV HOO LWKLQ LWV EURDG GLVFUHWLRQ WR

LPSRVH WKH UHTXLUHPHQWV IRU WKHVH VWDWHG SXUSRVHV 6HH LG VHH DOVR H J ,Q UH

HHS DWHU RUL]RQ ) G WK &LU UHTXLUHPHQW LPSRVHG RQ

REMHFWRU D OHJLWLPDWH H[HUFLVH RI FRXUW V GLVFUHWLRQ WR PLQLPL]H DEXVH 0DQXDO

IRU &RPSOH[ /LWLJDWLRQ FRXUWV PD EH LQFOLQHG WR ILQG GLVFRYHU IURP

REMHFWRUV XVHIXO WR DVVHVV WKH YDOLGLW RI WKH REMHFWLRQV 1H EHUJ

USCA11 Case: 20-10249     Date Filed: 06/03/2021     Page: 23 of 64 USCA11 Case: 20-10249     Date Filed: 06/24/2021     Page: 158 of 199 



& ODVV FRXQVHO PD VHHN GLVFRYHU IURP REMHFWRUV RQ LVVXHV VXFK DV WKH

REMHFWRUV UHODWLRQVKLSV LWK WKH SURIHVVLRQDO REMHFWRU FRXQVHO

%H RQG WKDW WKH UHTXLUHPHQWV WKH LVWULFW &RXUW LPSRVHG HUH QRW

SDUWLFXODUO EXUGHQVRPH 0RVW UHTXLUHPHQWV HUH FOHULFDO LQ QDWXUH VXFK DV

VLPSO SURYLGLQJ LQIRUPDWLRQ 7KH PRVW SRWHQWLDOO EXUGHQVRPH UHTXLUHPHQW DV

EHLQJ GHSRVHG HW LQ PDQ LQVWDQFHV WKDW DV QR PRUH WKDQ D SRVVLELOLW $QG RI

FRXUVH GHSRVLWLRQV DUH D QRUPDO SDUW RI OLWLJDWLRQ VHH )HG 5 &LY 3 LQFOXGLQJ

IRU REMHFWRUV WR FODVV VHWWOHPHQWV VHH ,Q UH &DWKRGH 5D 7XEH &57 $QWLWUXVW

/LWLJ ) 5 1 &DO RUGHULQJ REMHFWRU WR VLW IRU

GHSRVLWLRQ UHJDUGLQJ WKH EDVHV IRU KLV REMHFWLRQ DQG KLV UHODWLRQVKLS LWK

SURIHVVLRQDO RU VHULDO REMHFWRU FRXQVHO VHH DOVR *UDQLOOR Y )&$ 86 //&

:/ DW 1 - 6HSW & RXUWV DFURVV WKH FRXQWU

KDYH DSSURYHG GHSRVLWLRQV RI REMHFWRUV KR KDYH YROXQWDULO LQVHUWHG

WKHPVHOYHV LQWR DQ DFWLRQ TXRWDWLRQ PDUN RPLWWHG ,Q UH 1HWIOL[ 3ULYDF

0U DYLV QRWHV WKDW D UHFHQW DPHQGPHQW WR 5XOH UHTXLUHV GLVWULFW FRXUWV WR DSSURYH

DQ DJUHHPHQW EHW HHQ DQ REMHFWRU DQG FODVV FRXQVHO LQ KLFK SD PHQW LV SURYLGHG LQ
FRQQHFWLRQ LWK D GHFLVLRQ WR IRUJR RU LWKGUD DQ REMHFWLRQ 6HH )HG 5 &LY 3 H %
,Q KLV YLH WKLV PHDQV REMHFWRUV QR ORQJHU EULQJ PHULWOHVV REMHFWLRQV LWK WKH KRSH RI EHLQJ SDLG
RII DQG WKXV WKH LVWULFW &RXUW V UHTXLUHPHQWV HUH XQQHFHVVDU %XW 0U DYLV V DUJXPHQW
DVVXPHV WKH DPHQGPHQW FRPSOHWHO HOLPLQDWHG WKLV W SH RI H[WRUWLRQ KLFK PD QRW EH D VHWWOHG

TXHVWLRQ 6HH H J ,Q UH )RUHLJQ ([FK %HQFKPDUN 5DWHV $QWLWUXVW /LWLJ ) 5
6 1 $SSURYLQJ DJUHHPHQWV LQ WKHVH FLUFXPVWDQFHV RXOG VHUYH RQO WR HQFRXUDJH
REMHFWRUV RU WKHLU DWWRUQH V WR H[WUDFW WKLV W SH RI SD PHQW $QG HYHQ LI WKH TXHVWLRQ LV
VHWWOHG WKLV LVWULFW &RXUW GLG QRW DEXVH LWV GLVFUHWLRQ KHQ LW LPSRVHG WKH UHTXLUHPHQWV IRU WKH
RWKHU UHDVRQV GLVFXVVHG
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/LWLJ :/ DW 1 &DO 1RY : KLOH DEVHQW FODVV

PHPEHUV DUH QRW QRUPDOO LQFOXGHG LQ GLVFRYHU 2EMHFWRUV KDYH YROXQWDULO

LQVHUWHG WKHPVHOYHV LQWR WKLV DFWLRQ DQG DV VXFK GHSRVLWLRQV RI WKH 2EMHFWRUV DUH

UHOHYDQW DQG SURSHU

7R EH VXUH GLVFRYHU UHTXLUHPHQWV PD LQ VRPH FDVHV GLVVXDGH FODVV

PHPEHUV IURP H[HUFLVLQJ WKHLU ULJKW WR REMHFW 1H EHUJ %XW KHUH WKH

LVWULFW &RXUW IRXQG WKDW DQ FRQFHUQV DERXW UHTXLUHPHQWV GHWHUULQJ REMHFWLRQV

HUH DW RGGV LWK WKH QXPEHU RI REMHFWLRQV UHFHLYHG DQG WKH IDFW WKDW IH

REMHFWRUV KDG GLIILFXOW PHHWLQJ WKHVH FULWHULD 0U DYLV KDV QRW VKR Q WKH

LVWULFW &RXUW HUUHG LQ PDNLQJ WKLV ILQGLQJ HVSHFLDOO JLYHQ WKDW WKH UHTXLUHPHQWV

HUH QRW SDUWLFXODUO EXUGHQVRPH

2I FRXUVH GLVWULFW FRXUWV PXVW UHPDLQ PLQGIXO WKDW EXUGHQVRPH

UHTXLUHPHQWV FRXOG GHWHU REMHFWRUV IURP H[HUFLVLQJ WKHLU ULJKW WR REMHFW KLOH DOVR

IXOILOOLQJ WKHLU REOLJDWLRQ WR PDQDJH FODVV DFWLRQV 7KLV FDQ EH D GLIILFXOW WDVN

:KHWKHU D GLVWULFW FRXUW DEXVHV LWV GLVFUHWLRQ LQ VWULNLQJ WKH ULJKW EDODQFH LOO

LQYDULDEO GHSHQG RQ WKH IDFWV RI HDFK FDVH DQG WKH EUHDGWK RI D FRXUW V GLVFUHWLRQ

LQ WKLV UHJDUG LOO WHQG WR HEE DQG IOR LWK WKH VL]H DQG DGPLQLVWUDWLYH GLIILFXOWLHV

7KHUH VHHPV WR EH D GLVSXWH DERXW KHWKHU DOO REMHFWRUV HUH VXEMHFW WR GHSRVLWLRQV RU
MXVW WKRVH WKDW HUH UHSUHVHQWHG E FRXQVHO %XW 0U DYLV KR DV QRW UHSUHVHQWHG E FRXQVHO
LQ KLV REMHFWLRQ DGPLWV WKDW 3ODLQWLIIV VRXJKW WR GHSRVH KLP 7KXV LW DSSHDUV ERWK UHSUHVHQWHG
DQG QRQ UHSUHVHQWHG REMHFWRUV HUH VXEMHFW WR GHSRVLWLRQV
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RI WKH FODVV DFWLRQ :LWK WKLV FODVV RI DSSUR[LPDWHO PLOOLRQ PHPEHUV WKH

LVWULFW &RXUW DFWHG HOO LWKLQ LWV GLVFUHWLRQ WR LPSRVH WKH UHTXLUHPHQWV LW GLG

� UGHU HU LI L J ODVV D G SSUR L J H OHPH

$W WKH ILQDO KHDULQJ DIWHU KHDULQJ DUJXPHQWV IURP 3ODLQWLIIV (TXLID[ DQG

YDULRXV REMHFWRUV DQG DIWHU JLYLQJ LWV RUDO UXOLQJV WKH LVWULFW &RXUW GLUHFWHG

3ODLQWLIIV FRXQVHO WR GUDIW D SURSRVHG RUGHU VXPPDUL] LQJ WKH LVWULFW &RXUW V

UXOLQJV RQ WKH PRWLRQV DQG LWV DGRSWLRQ EDVLFDOO RI WKH DUJXPHQWV WKDW KDYH EHHQ

PDGH E WKH 3ODLQWLIIV DQG E (TXLID[ LQ WKH KHDULQJ WRGD 7KH LVWULFW &RXUW

LQVWUXFWHG 3ODLQWLIIV FRXQVHO WR REWDLQ (TXLID[ V DSSURYDO EHIRUH VXEPLWWLQJ WKH

SURSRVHG RUGHU WR WKH FRXUW KLFK LW RXOG WKHQ FRQVLGHU VLJQLQJ 7KH LVWULFW

&RXUW DFWHG SXUVXDQW WR LWV ORFDO UXOH KLFK VWDWHV X QOHVV WKH &RXUW GLUHFWV

RWKHU LVH DOO RUGHUV RUDOO DQQRXQFHG E WKH GLVWULFW MXGJH LQ &RXUW VKDOO EH

SUHSDUHG LQ ULWLQJ E WKH DWWRUQH IRU WKH SUHYDLOLQJ SDUW 1 *D 5

7KHUH LV QR LQGLFDWLRQ LQ WKH UHFRUG WKDW WKH SURSRVHG RUGHU DV HYHU GLVFORVHG WR

WKH FODVV RU ILOHG RQ WKH GRFNHW ,Q IDFW 3ODLQWLIIV DFNQR OHGJH WKH HPDLOHG WKH

SURSRVHG RUGHU GLUHFWO WR WKH LVWULFW &RXUW

6RPH 2EMHFWRUV FKDOOHQJH WKLV SURFHGXUH RQ YDULRXV JURXQGV 7KHVH

FKDOOHQJHV LQFOXGH WKH DVVHUWLRQV WKDW WKH LVWULFW &RXUW HUUHG LQ DGRSWLQJ D

SURSRVHG RUGHU JKRVW ULWWHQ E 3ODLQWLIIV FRXQVHO HQJDJHG LQ LPSHUPLVVLEOH H[

SDUWH FRPPXQLFDWLRQV DQG YLRODWHG YDULRXV UXOHV E IDLOLQJ WR GLVFORVH WKH SURSRVHG
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RUGHU WR WKH FODVV DQG HUUHG E QRW LQFOXGLQJ WKH SURSRVHG RUGHU LQ WKH DSSHOODWH

UHFRUG 7KH 2EMHFWRUV DOVR UHTXHVW WKDW WKLV FDVH EH UHDVVLJQHG WR D GLIIHUHQW MXGJH

RQ UHPDQG :H FRQVLGHU HDFK RI WKHVH LVVXHV LQ WXUQ DIWHU DGGUHVVLQJ RQH

SUHOLPLQDU PDWWHU 6SHFLILFDOO LW LV XQFOHDU KR PXFK RI WKH SURSRVHG RUGHU

QRQH DW DOO RQO VRPH RU HYHQ YHUEDWLP WKH LVWULFW &RXUW DGRSWHG 7KH

2EMHFWRUV DVN XV WR DVVXPH WKDW WKH LVWULFW &RXUW DGRSWHG WKH SURSRVHG RUGHU LQ

IXOO DQG 3ODLQWLIIV DQG (TXLID[ GRQ W DVN XV WR GR RWKHU LVH )RU WKH SXUSRVHV RI

RXU UHYLH H WKHUHIRUH DVVXPH WKH LVWULFW &RXUW DGRSWHG WKH SURSRVHG RUGHU

YHUEDWLP

� *KRVW ULWWHQ 2UGHU

0U )UDQN DQG 0U :HVW VD WKH LVWULFW &RXUW HUUHG LQ DGRSWLQJ D SURSRVHG

RUGHU JKRVW ULWWHQ E 3ODLQWLIIV FRXQVHO 7KLV &RXUW KDV UHSHDWHGO FRQGHPQHG

WKH JKRVW ULWLQJ RI MXGLFLDO RUGHUV E OLWLJDQWV DQG FDVHV DGPRQLVKLQJ FRXUWV IRU

,QGHSHQGHQWO 0U )UDQN DOVR DUJXHV WKDW WKH LVWULFW &RXUW LPSURSHUO UHOLHG RQ D
GHFODUDWLRQ ILOHG E 3URIHVVRU 5REHUW .ORQRII KR ULWHV RQ FODVV DFWLRQV 0U )UDQN VD V WKH
GHFODUDWLRQ DV LQDGPLVVLEOH XQGHU )HGHUDO 5XOH RI (YLGHQFH EHFDXVH 3URIHVVRU .ORQRII
SURYLGHG D OHJDO RSLQLRQ 7KLV LVVXH LV XOWLPDWHO XQUHODWHG WR WKH LVWULFW &RXUW V GHFLVLRQ WR
DGRSW D SURSRVHG RUGHU EXW 0U )UDQN UDLVHV WKLV LVVXH LQ SDVVLQJ KHQ GLVFXVVLQJ WKH SURSRVHG

RUGHU LVVXH VR H DGGUHVV LW EULHIO KHUH &RXUWV KDYH KHOG WKDW 5XOH LV IOH[LEOH DW WKH ILQDO
DSSURYDO VWDJH 6HH H J ,QW O 8QLRQ 8QLWHG $XWR $HURVSDFH DQG $JULF ,PSOHPHQW :RUNHUV
RI $P Y *HQ 0RWRUV &RUS ) G WK &LU VHH DOVR 1H EHUJ

7 UDGLWLRQDO UXOHV RI HYLGHQFH GR QRW QHFHVVDULO DSSO WR WKH IDLUQHVV KHDULQJ R HYHU
H QHHG QRW GHFLGH KHWKHU 5XOH DSSOLHV DW WKH ILQDO DSSURYDO VWDJH EHFDXVH HYHQ LI 5XOH

DSSOLHV DQG HYHQ LI 3URIHVVRU .ORQRII V GHFODUDWLRQ YLRODWHG 5XOH 0U )UDQN IDLOV WR
VKR WKH HUURU DV DQ WKLQJ RWKHU WKDQ KDUPOHVV 6HH )XUFURQ Y 0DLO &WUV 3OXV //& ) G

WK &LU ( YHQ D FOHDUO HUURQHRXV HYLGHQWLDU UXOLQJ LOO EH DIILUPHG LI
KDUPOHVV $OWKRXJK WKH LVWULFW &RXUW VDLG 3URIHVVRU .ORQRII V GHFODUDWLRQ DV SDUWLFXODUO
KHOSIXO LW H[SUHVVO VWDWHG LWV UXOLQJV HUH QRW GHSHQGHQW XSRQ KLV GHFODUDWLRQ
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WKH YHUEDWLP DGRSWLRQ RI VXFK RUGHUV DUH OHJLRQ ,Q UH &RORQ 6TXDUH &R

) G WK &LU :KHQ VXFK D SUDFWLFH LV SHUPLWWHG WKH GUDIWLQJ

SDUW KDV DQ RYHU KHOPLQJ WHPSWDWLRQ WR RYHUUHDFK DQG H[DJJHUDWH ,G DW

%H RQG WKDW WKH TXDOLW RI MXGLFLDO GHFLVLRQPDNLQJ VXIIHUV KHQ D MXGJH

GHOHJDWHV WKH GUDIWLQJ RI RUGHUV WR D SDUW DV WKH ULWLQJ SURFHVV UHTXLUHV D MXGJH

WR UHVWOH LWK WKH GLIILFXOW LVVXHV EHIRUH KLP DQG WKHUHE OHDGV WR VWURQJHU

VRXQGHU MXGLFLDO UXOLQJV ,G

(YHQ VR DV WKH SDUWLHV DFNQR OHGJH RXU &RXUW KDV QRW HQIRUFHG D SHU VH UXOH

SURKLELWLQJ WKLV SUDFWLFH (YHQ WKRXJK WKLV &RXUW KDV VKDUSO FULWLTXHG WKH SUDFWLFH

RI KDYLQJ WKH SUHYDLOLQJ SDUW DXWKRU FRXUW RUGHUV H KDYH FRQWLQXHG WR DSSURYH

FRXUWV DGRSWLRQ RI SURSRVHG RUGHUV VRPH HYHQ YHUEDWLP 6HH H J ,Q UH L[LH

%URDG ,QF ) G WK &LU UHIXVLQJ WR YDFDWH

JKRVW ULWWHQ RUGHU KHQ MXGJH WROG DOO FRXQVHO LQ RSHQ FRXUW WKDW KH DVNHG D

SDUW V FRXQVHO WR GUDIW WKH RUGHU WKH RWKHU SDUWLHV GLG QRW UHTXHVW WKH RSSRUWXQLW

WR UHYLH WKH GUDIW RUGHU RU PDNH REMHFWLRQV WR LW DQG WKH SDUWLHV KDG DPSOH

RSSRUWXQLW WR DUJXH WKHLU FDVH &RORQ 6TXDUH ) G DW SUDFWLFH QRW

IXQGDPHQWDOO XQIDLU EHFDXVH WKH MXGJH UHDFKHG D ILUP GHFLVLRQ EHIRUH DVNLQJ

FRXQVHO WR GUDIW WKH SURSRVHG RUGHU KLFK WKH MXGJH VDLG PXVW UHDFK D SDUWLFXODU

:H QRWH WKDW 1RUWKHUQ LVWULFW RI *HRUJLD 5XOH GRHV QRW DSSHDU WR EH LQ NHHSLQJ
LWK WKH DGPRQLWLRQV RI RXU &RXUW DERXW WKLV SUDFWLFH
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UHVXOW DQG GLVFXVV VSHFLILF SRLQWV DQG EHFDXVH WKH ORVLQJ SDUW KDG DPSOH

RSSRUWXQLW WR SUHVHQW LWV DUJXPHQWV )LHOGV Y &LW RI 7DUSRQ 6SULQJV ) G

WK &LU SHU FXULDP GLVWULFW MXGJH GLG QRW DEGLFDWH KLV

DGMXGLFDWLYH UROH LQ WKH KROHVDOH DGRSWLRQ RI SODLQWLII V SURSRVHG RUGHU

EHFDXVH WKH MXGJH KDG FRPPDQG RI WKH OHJDO LVVXHV DQG WKH HYLGHQWLDU

SURFHHGLQJV UXOHG RQ WKH VFRSH DQG PDQQHU RI WKH HYLGHQFH SUHVHQWHG DQG DV

DQ DFWLYH DUELWHU RI WKH GLVSXWH VHH DOVR $QGHUVRQ Y &LW RI %HVVHPHU &LW

8 6 6 &W QRWLQJ FULWLFLVP RI FRXUWV IRU

WKHLU YHUEDWLP DGRSWLRQ RI ILQGLQJV RI IDFW SUHSDUHG E SUHYDLOLQJ SDUWLHV HW

VWDWLQJ WKDW HYHQ KHQ WKH WULDO MXGJH DGRSWV SURSRVHG ILQGLQJV YHUEDWLP WKH

ILQGLQJV DUH WKRVH RI WKH FRXUW

2XU JXLGLQJ SULQFLSOH LQ GHWHUPLQLQJ KHWKHU WR YDFDWH WKH DGRSWLRQ RI D

SURSRVHG RUGHU LV KHWKHU WKH SURFHVV E KLFK WKH MXGJH DUULYHG DW WKH RUGHU

DV IXQGDPHQWDOO XQIDLU &RORQ 6TXDUH ) G DW ,I D SURFHVV DV

IXQGDPHQWDOO IDLU WKHQ WKH FRQFHUQV RUGLQDULO DVVRFLDWHG LWK D JKRVW ULWWHQ

RUGHU DUH JUHDWO WHPSHUHG :LWKRXW D SHU VH UXOH H GHWHUPLQH KHWKHU D SURFHVV

DV IXQGDPHQWDOO XQIDLU E HYDOXDWLQJ WKH IDFWV RI HDFK FDVH $OVR H JOHDQ

VRPH UHOHYDQW FRQVLGHUDWLRQV IURP RXU SUHFHGHQW LQFOXGLQJ KHWKHU WKH ORVLQJ

SDUW KDG DPSOH RSSRUWXQLW WR SUHVHQW LWV DUJXPHQWV LG DW VHH DOVR L[LH

%URDG ) G DW KHWKHU WKH FRXUW LQGHSHQGHQWO UHDFKHG D ILUP
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GHFLVLRQ EHIRUH UHTXHVWLQJ D SURSRVHG RUGHU &RORQ 6TXDUH ) G DW VHH

DOVR )LHOGV ) G DW KHWKHU WKH FRXUW LQ GLUHFWLQJ D SDUW WR GUDIW WKH

SURSRVHG RUGHU LQVWUXFWHG WKDW WKH RUGHU UHDFK D SDUWLFXODU UHVXOW DQG GLVFXVV

VSHFLILF SRLQWV &RORQ 6TXDUH ) G DW KHWKHU WKH FRXUW GLUHFWHG D

SDUW WR GUDIW WKH SURSRVHG RUGHU LQ RSHQ FRXUW RU RWKHU LVH SXEOLFO L[LH %URDG

) G DW KHWKHU RWKHU SDUWLHV UHTXHVWHG WKH RSSRUWXQLW WR UHYLH WKH

SURSRVHG RUGHU RU PDNH REMHFWLRQV WR LW LG DQG KHWKHU WKH FRXUW KDG FRPPDQG

RI WKH LVVXHV DQG SURFHHGLQJV DQG DV DQ DFWLYH DUELWHU WKURXJKRXW WKH OLWLJDWLRQ

)LHOGV ) G DW

$SSO LQJ WKHVH FRQVLGHUDWLRQV H FRQFOXGH WKH SURFHVV E KLFK WKH

LVWULFW &RXUW DGRSWHG WKH SURSRVHG RUGHU DV QRW IXQGDPHQWDOO XQIDLU 0U

)UDQN DQG 0U :HVW ERWK KDG DPSOH RSSRUWXQLW WR SUHVHQW WKHLU DUJXPHQWV %RWK

ORGJHG GHWDLOHG ULWWHQ REMHFWLRQV WR WKH VHWWOHPHQW DJUHHPHQW %RWK DSSHDUHG

WKURXJK FRXQVHO DW WKH ILQDO KHDULQJ DQG SUHVHQWHG DUJXPHQWV $QG FRQWUDU WR

WKHLU DVVHUWLRQV WKH GLG KDYH DQ RSSRUWXQLW WR UHVSRQG WR WKH RUGHU $IWHU WKH

LVWULFW &RXUW DGRSWHG WKH SURSRVHG RUGHU 0U :HVW PRYHG WR DPHQG LW $QG LW V

QRW DV LI WKHVH RSSRUWXQLWLHV WR SUHVHQW WKHLU DUJXPHQWV HUH KROOR SURFHGXUHV WKH

LVWULFW &RXUW KHDUG IURP 0U )UDQN DQG 0U :HVW DW WKH IDLUQHVV KHDULQJ

FRQVLGHUHG WKHLU ULWWHQ REMHFWLRQV DQG UHMHFWHG WKHLU REMHFWLRQV RQ WKH PHULWV
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8OWLPDWHO WKH LVWULFW &RXUW JUDQWHG 0U :HVW V PRWLRQ WR DPHQG WKH RUGHU RYHU

3ODLQWLIIV REMHFWLRQV DQG LVVXHG D UHYLVHG RUGHU EDVHG RQ :HVW V DUJXPHQWV

7KH LVWULFW &RXUW UHDFKHG D ILUP GHFLVLRQ EHIRUH HYHU GLUHFWLQJ 3ODLQWLIIV

FRXQVHO WR GUDIW D SURSRVHG RUGHU $QG WKH LVWULFW &RXUW LQVWUXFWHG WKDW WKH RUGHU

UHDFK D SDUWLFXODU UHVXOW DQG GLVFXVV VSHFLILF SRLQWV WKH FRXUW WROG 3ODLQWLIIV

FRXQVHO WKDW WKH RUGHU VKRXOG VXPPDUL]H LWV UXOLQJV RQ WKH PRWLRQV DQG LWV

DGRSWLRQ EDVLFDOO RI WKH DUJXPHQWV WKDW KDYH EHHQ PDGH E WKH 3ODLQWLIIV DQG E

(TXLID[ LQ WKH KHDULQJ WRGD ,W HYHQ LQIRUPHG 3ODLQWLIIV FRXQVHO WKDW LW RXOG

RQO FRQVLGHU VLJQLQJ WKH SURSRVHG RUGHU PHDQLQJ LWV LQVWUXFWLRQ WR SUHSDUH D

SURSRVHG RUGHU DV QRW D EODQN FKHFN 7KH LVWULFW &RXUW GLG DOO WKLV LQ RSHQ FRXUW

IRU HYHU RQH WR KHDU LQFOXGLQJ WKH 2EMHFWRUV DQG QRW RQH RI WKHP REMHFWHG WR WKH

SURFHVV QRU UHTXHVWHG WKH RSSRUWXQLW WR UHYLH WKH SURSRVHG RUGHU RU PDNH

REMHFWLRQV WR LW 7KHUH LV DOVR QR TXHVWLRQ WKH LVWULFW &RXUW DV DQ DFWLYH DUELWHU

RI WKLV OLWLJDWLRQ DQG KDG JUHDW FRPPDQG RI WKH SURFHHGLQJV )RU LQVWDQFH WKH

:H GRQ W ILQG LW VLJQLILFDQW WKDW WKH LVWULFW &RXUW V ULWWHQ RUGHU DV PRUH GHWDLOHG

WKDQ LWV RUDO UXOLQJ LVWULFW FRXUWV RIWHQ SURYLGH D VXPPDU UXOLQJ IURP WKH EHQFK KLFK LV ODWHU
PHPRULDOL]HG LQ D ORQJHU ULWWHQ RUGHU $QG LQ DQ HYHQW LW LV XOWLPDWHO WKH LVWULFW &RXUW V
ULWWHQ RUGHU WKDW FRQWUROV LQ FLYLO FDVHV 6HH H J %LOOLQJVOH Y -HIIHUVRQ &RXQW ) G

WK &LU 7 KH GLVWULFW FRXUW V PHPRUDQGXP RSLQLRQ FRQVWLWXWHV LWV ILQGLQJV
RI IDFWV DQG FRQFOXVLRQV RI OD DV WKH GLVWULFW FRXUW DV QRW ERXQG E LWV ILQGLQJV RI IDFW

UXOLQJV RU FRQFOXVLRQV RI OD PDGH GXULQJ WKH FRXUVH RI WKH WULDO 0HUFDQWHO Y 0LFKDHO
6RQMD 6DOWPDQ )DPLO 7U ) G Q WK &LU DSSURYLQJ JKRVW ULWWHQ
VXPPDU MXGJPHQW RUGHU HYHQ WKRXJK WKH ILQDO ULWWHQ GHFLVLRQ FRYHU HG DGGLWLRQDO LVVXHV QRW
H[SOLFLWO DGGUHVVHG DW WKH KHDULQJ EHFDXVH DW OHDVW LQ FLYLO FDVHV D FRXUW V ULWWHQ GHFLVLRQ
JHQHUDOO FRQWUROV RYHU DQ HDUOLHU RUDO UXOLQJ
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LVWULFW &RXUW LVVXHG D GHWDLOHG UXOLQJ RQ (TXLID[ V PRWLRQ WR GLVPLVV DQG HQJDJHG

LWK WKH LVVXHV DW WKH IDLUQHVV KHDULQJ )LQDOO WKH IDFW WKDW WKH LVWULFW &RXUW

JUDQWHG WKH PRWLRQ WR GLVPLVV LQ SDUW DQG GHQLHG LW LQ SDUW DQG WKDW LW JUDQWHG 0U

:HVW V PRWLRQ WR DPHQG WKH DSSURYDO RUGHU RYHU 3ODLQWLIIV REMHFWLRQV VKR V XV

WKH FRXUW DV QRW EHKROGHQ WR DQ SDUW %HFDXVH WKH SURFHVV E KLFK WKH LVWULFW

&RXUW DGRSWHG LWV RUGHU DV QRW IXQGDPHQWDOO XQIDLU H LOO QRW YDFDWH WKH RUGHU

:H FDXWLRQ WKDW FRXUWV VKRXOG QRW YLH WKLV GHFLVLRQ DV FRQGRQLQJ WKH

LVWULFW &RXUW V SUDFWLFH -XGLFLDO JKRVW ULWLQJ UHPDLQV PRVW XQ HOFRPH LQ WKLV

&LUFXLW )RU WKLV UHDVRQ DQG SXUVXDQW WR RXU VXSHUYLVRU SR HU H VWURQJO XUJH

WKH LVWULFW &RXUW WR UHFRQVLGHU WKH ORFDO UXOH VHH 1 *D 5 WKDW EURXJKW

DERXW WKLV SUREOHP LQ WKH ILUVW SODFH 6HH 3LDPELQR Y %DLOH ) G

WK &LU VWDWLQJ WKLV &RXUW KDV WKH SR HU WR VXSHUYLVH WKH

GLVWULFW FRXUWV LQ D LGH YDULHW RI VLWXDWLRQV LQFOXGLQJ LQ IRUPXODWLQJ UXOHV RI

FLYLO OLWLJDWLRQ LQ RUGHU WR HQVXUH WKDW WKH MXGLFLDO SURFHVV UHPDLQV D IDLU RQH

� ([ 3DUWH &RPPXQLFDWLRQV

0U )UDQN DQG 0U :HVW QH[W DUJXH WKHUH HUH LPSHUPLVVLEOH H[ SDUWH

FRPPXQLFDWLRQV LQ WKH LVWULFW &RXUW EHFDXVH 3ODLQWLIIV FRXQVHO IDLOHG WR GLVFORVH

WKH SURSRVHG RUGHU WR WKH FODVV 7KH VD WKH H[ SDUWH FRPPXQLFDWLRQV YLRODWHG

&DQRQ $ RI WKH &RGH RI &RQGXFW IRU 8QLWHG 6WDWHV -XGJHV DQG YDULRXV ORFDO

UXOHV
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$Q H[ SDUWH FRPPXQLFDWLRQV HUH KDUPOHVV HUURU 6HH &RORQ 6TXDUH

) G DW FLWLQJ 5XVKHQ Y 6SDLQ 8 6 6 &W

QRWLQJ WKDW H[ SDUWH FRPPXQLFDWLRQV FDQ EH XSKHOG KHQ WKH HUURU LV KDUPOHVV

:H UHDFK WKLV FRQFOXVLRQ IRU IRXU UHDVRQV )LUVW DW WKH 2EMHFWRUV UHTXHVW H

DVVXPH WKH LVWULFW &RXUW DGRSWHG WKH SURSRVHG RUGHU YHUEDWLP VR IRU WKH SXUSRVHV

RI RXU UHYLH WKH 2EMHFWRUV DUH SULY WR WKH H[DFW FRPPXQLFDWLRQV WKH FODLP HUH

PDGH H[ SDUWH 6HFRQG DV GLVFXVVHG DERYH WKH LVWULFW &RXUW V SURFHVV DV QRW

IXQGDPHQWDOO XQIDLU DQG WKXV H FDQ DIILUP LWV GHFLVLRQ QRW LWKVWDQGLQJ DQ H[

SDUWH FRPPXQLFDWLRQV 6HH LG DW ,QGHHG LW DSSHDUV WKDW WKH LVWULFW &RXUW

LQ &RORQ 6TXDUH HQJDJHG LQ PRUH REYLRXV H[ SDUWH FRPPXQLFDWLRQV WKDQ KDW WKH

2EMHFWRUV DVVHUW KHUH DQG HW WKLV &RXUW KHOG WKHUH DV QR IXQGDPHQWDO XQIDLUQHVV

DQG WKXV XSKHOG WKH RUGHU DW LVVXH WKHUH ,Q &RORQ 6TXDUH WKH MXGJH FDOOHG WKH

SUHYDLOLQJ SDUW V OD HU DIWHU WKH KHDULQJ DQG DVNHG KLP WR GUDIW WKH RUGHU ,G DW

7KH OD HU V ILUP GHOLYHUHG WKH GUDIW RUGHU WR WKH MXGJH DQG WKH ORVLQJ SDUW

DV QRW QRWLILHG RI DQ H[ SDUWH FRPPXQLFDWLRQV ,G HUH E FRQWUDVW WKH

LVWULFW &RXUW UHTXHVWHG WKDW 3ODLQWLIIV FRXQVHO GUDIW D SURSRVHG RUGHU LQ RSHQ

FRXUW DQG QR RQH REMHFWHG WR WKH SURFHVV RU UHTXHVWHG WR VHH D FRS RI WKH SURSRVHG

RUGHU

%HFDXVH H KROG WKDW DQ H[ SDUWH FRPPXQLFDWLRQV HUH KDUPOHVV HUURU H QHHG QRW
DGGUHVV KHWKHU WKH FRPPXQLFDWLRQV YLRODWHG &DQRQ $ RU DQ ORFDO UXOHV
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7KLUG DV GLVFXVVHG WKURXJKRXW WKLV RSLQLRQ H LGHQWLI QR HUURUV PDGH E

WKH LVWULFW &RXUW VR H FDQQRW VD DQ H[ SDUWH FRPPXQLFDWLRQV FDXVHG WKH FRXUW

WR HUU LQ D D WKDW SUHMXGLFHG WKH 2EMHFWRUV 6HH 8QLWHG 6WDWHV Y $GDPV

) G WK &LU KROGLQJ H[ SDUWH FRPPXQLFDWLRQV HUH KDUPOHVV

HUURU KHQ WKHUH DV QR SUHMXGLFH )LQDOO WKH UHFRUG GHPRQVWUDWHV WKDW WKH

2EMHFWRUV KDG WKH RSSRUWXQLW WR WDNH XS LWK WKH MXGJH DQ SUREOHPV WKH

LGHQWLILHG $IWHU WKH LVWULFW &RXUW LVVXHG WKH DSSURYDO RUGHU DERXW KLFK WKHVH

2EMHFWRUV FRPSODLQ 0U :HVW PRYHG WR DPHQG LW 7KH LVWULFW &RXUW JUDQWHG 0U

:HVW V PRWLRQ DQG LVVXHG D UHYLVHG RUGHU EDVHG RQ KLV DUJXPHQWV 7KLV WRR VKR V

D ODFN RI SUHMXGLFH DQG WKXV DW PRVW KDUPOHVV HUURU 6HH LG

� 5HFRUG RQ $SSHDO

,Q WKH LVWULFW &RXUW VRPH RI WKH 2EMHFWRUV PRYHG IRU WKH DSSHOODWH UHFRUG

WR EH VXSSOHPHQWHG LWK WKH SURSRVHG RUGHU XQGHU )HGHUDO 5XOH RI $SSHOODWH

3URFHGXUH H 5HOHYDQW KHUH 5XOH H VD V L I DQ GLIIHUHQFH DULVHV DERXW

KHWKHU WKH UHFRUG WUXO GLVFORVHV KDW RFFXUUHG LQ WKH GLVWULFW FRXUW WKH GLIIHUHQFH

PXVW EH VXEPLWWHG WR DQG VHWWOHG E WKDW FRXUW DQG WKH UHFRUG FRQIRUPHG

DFFRUGLQJO )HG 5 $SS 3 H ,Q RWKHU RUGV WKH DSSHOODWH UHFRUG QHHG

$V DGGUHVVHG ODWHU H PXVW UHPDQG WKLV FDVH WR WKH LVWULFW &RXUW IRU LW WR YDFDWH WKH
LQFHQWLYH D DUGV IRU WKH FODVV UHSUHVHQWDWLYHV EDVHG RQ WKLV &RXUW V GHFLVLRQ LQ 13$6 6ROXWLRQV
KLFK SRVWGDWHG WKH LVWULFW &RXUW V RUGHU 7KLV RI FRXUVH LV QRW DQ HUURU WKDW UHVXOWHG IURP DQ

H[ SDUWH FRPPXQLFDWLRQV DQG WKXV LW GRHV QRW DPRXQW WR SUHMXGLFH
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QRW EH VXSSOHPHQWHG KHQ WKH UHFRUG WUXO GLVFORVHV KDW RFFXUUHG LQ WKH GLVWULFW

FRXUW RRYHU Y %OXH &URVV %OXH 6KLHOG RI $OD ) G Q

WK &LU TXRWDWLRQ PDUNV RPLWWHG 7KH LVWULFW &RXUW XOWLPDWHO GHQLHG

WKH 2EMHFWRUV PRWLRQ ILQGLQJ 5XOH H GLG QRW DSSO EHFDXVH WKH UHFRUG WUXO

GLVFORVHV KDW RFFXUUHG LQ WKH GLVWULFW FRXUW

0U )UDQN DQG 0U :HVW FKDOOHQJH WKLV UXOLQJ DQG WDNH LVVXH LWK WKH IDFW

WKDW WKH SURSRVHG RUGHU LV QRW LQ WKH UHFRUG RQ DSSHDO 7KH LVK WR VXSSOHPHQW WKH

UHFRUG LQ RUGHU WR VKR WKDW WKH ILQDO RUGHU DV D YHUEDWLP FRS RI WKH SURSRVHG

RUGHU 0U DYLV OLNH LVH VD V WKH SXEOLF KDV D ULJKW WR YLH WKH SURSRVHG RUGHU

SULPDULO WR GHWHUPLQH KHWKHU WKH LVWULFW &RXUW DGRSWHG LW LQ IXOO %XW LQ OLJKW RI

RXU GHFLVLRQ WR DFFHGH WR WKH 2EMHFWRUV UHTXHVW WKDW H DVVXPH D YHUEDWLP

DGRSWLRQ RI WKH SURSRVHG RUGHU E WKH LVWULFW &RXUW WKHUH LV QR QHHG WR

VXSSOHPHQW WKH UHFRUG LWK WKLV PDWHULDO RQ DSSHDO ,G %HFDXVH H DVVXPH WKH

SURSRVHG RUGHU KLFK LV QRW LQ WKH UHFRUG LV LGHQWLFDO WR WKH DSSURYDO RUGHU XQGHU

UHYLH KHUH KLFK LV LQ WKH UHFRUG WKH UHFRUG RQ DSSHDO UHIOHFWV KDW RFFXUUHG LQ

WKH LVWULFW &RXUW DW OHDVW IRU SXUSRVHV RI RXU UHYLH

� 5HDVVLJQPHQW RQ 5HPDQG

,Q OLJKW RI WKH IRUHJRLQJ VXSSRVHG HUURUV DV HOO DV VRPH RWKHU ODWH EUHDNLQJ

DOOHJDWLRQV RI ELDV 0U )UDQN DQG 0U :HVW DVN XV WR UHDVVLJQ WKLV FDVH WR D

GLIIHUHQW MXGJH RQ UHPDQG $V GLVFXVVHG EHOR H PXVW UHPDQG WKLV FDVH WR WKH
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LVWULFW &RXUW VROHO IRU LW WR YDFDWH WKH LQFHQWLYH D DUGV :H WKHUHIRUH PXVW

EULHIO GLVFXVV WKH LVVXH RI UHDVVLJQPHQW RQ UHPDQG

7R EHJLQ LW V QRW REYLRXV WR XV WKDW H KDYH WKH DXWKRULW WR UHDVVLJQ WKLV

FDVH 7KLV FDVH DV DVVLJQHG WR &KLHI -XGJH 7KUDVK E WKH 8QLWHG 6WDWHV -XGLFLDO

3DQHO RQ 0XOWLGLVWULFW /LWLJDWLRQ WKH 3DQHO 8QGHU WKH 3DQHO V UXOHV L I IRU

DQ UHDVRQ WKH WUDQVIHUHH MXGJH LV XQDEOH WR FRQWLQXH LWV UHVSRQVLELOLWLHV WKH 3DQHO

VKDOO PDNH WKH UHDVVLJQPHQW RI D QH WUDQVIHUHH MXGJH 5XOHV RI 3URFHGXUH RI WKH

8QLWHG 6WDWHV -XGLFLDO 3DQHO RQ 0XOWLGLVWULFW /LWLJDWLRQ 5XOH H HPSKDVLV

DGGHG VHH ,Q UH ,.2 5RRILQJ 6KLQJOH 3URGV /LDE /LWLJ ) G WK

&LU H[SODLQLQJ WKDW 8 6 & E JLYHV WKH 3DQHO H[FOXVLYH SR HU

WR VHOHFW WKH MXGJH

%XW H QHHG QRW GHFLGH WKDW TXHVWLRQ EHFDXVH UHDVVLJQPHQW LV QRW MXVWLILHG

KHUH 5HDVVLJQPHQW LV D VHYHUH UHPHG KLFK LV RQO DSSURSULDWH KHUH WKH

WULDO MXGJH KDV HQJDJHG LQ FRQGXFW WKDW JLYHV ULVH WR WKH DSSHDUDQFH RI LPSURSULHW

RU D ODFN RI LPSDUWLDOLW LQ WKH PLQG RI D UHDVRQDEOH PHPEHU RI WKH SXEOLF

&RPSDUHOOL Y 5HSXEOLFD %ROLYDULDQD GH 9HQH]XHOD ) G WK &LU

TXRWDWLRQ PDUNV RPLWWHG 7KH 2EMHFWRUV KDYH QRW VKR Q DQ DFWXDO ELDV

IURP &KLHI -XGJH 7KUDVK :KLOH WKH FHUWDLQO GLVDJUHH LWK KLV GHFLVLRQV

MXGLFLDO UXOLQJV DORQH DOPRVW QHYHU FRQVWLWXWH D YDOLG EDVLV IRU D ELDV RU SDUWLDOLW
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PRWLRQ /LWHN Y 8QLWHG 6WDWHV 8 6 6 &W

:LWKRXW DQ LQGLFDWLRQ RI DFWXDO ELDV WKLV &RXUW FRQVLGHUV WKUHH IDFWRUV

KHQ GHFLGLQJ KHWKHU WR UHDVVLJQ D FDVH KHWKHU WKH RULJLQDO MXGJH RXOG

KDYH GLIILFXOW SXWWLQJ KLV SUHYLRXV YLH V DQG ILQGLQJV DVLGH KHWKHU

UHDVVLJQPHQW LV DSSURSULDWH WR SUHVHUYH WKH DSSHDUDQFH RI MXVWLFH DQG KHWKHU

UHDVVLJQPHQW RXOG HQWDLO DVWH DQG GXSOLFDWLRQ RXW RI SURSRUWLRQ WR JDLQV UHDOL]HG

IURP UHDVVLJQPHQW &RPSDUHOOL ) G DW TXRWDWLRQ PDUNV RPLWWHG

TXRWLQJ 8QLWHG 6WDWHV Y 7RUNLQJWRQ ) G WK &LU SHU

FXULDP 1R IDFWRU VXSSRUWV UHDVVLJQPHQW KHUH $V WR WKH ILUVW IDFWRU &KLHI -XGJH

7KUDVK RXOG QRW KDYH GLIILFXOW SXWWLQJ KLV YLH V DVLGH DV WKH UHFRUG LQGLFDWHV KH

FRUUHFWV KLV PLVWDNH DQG DPHQGV KLV RUGHUV KHQ KH WKLQNV KH UHDFKHG WKH URQJ

UHVXOW )RU LQVWDQFH KH UHYLVHG WKH DSSURYDO RUGHU DIWHU 0U :HVW PRYHG WR DPHQG

)RU WKH VHFRQG IDFWRU 0U )UDQN DQG 0U :HVW KDYH QRW VKR Q KR UHDVVLJQPHQW

LV DSSURSULDWH WR SUHVHUYH WKH DSSHDUDQFH RI MXVWLFH )LQDOO WKH WKLUG IDFWRU FOHDUO

HLJKV DJDLQVW UHDVVLJQPHQW 7KLV LV D FRORVVDO PXOWLGLVWULFW OLWLJDWLRQ FDVH LWK

RYHU GRFNHW HQWULHV LQ WKH LVWULFW &RXUW RYHU WKH FRXUVH RI MXVW D IH HDUV

5HDVVLJQPHQW RXOG FUHDWH HQRUPRXV DVWH DQG GXSOLFDWLRQ

,Q VXSSRUW RI UHDVVLJQPHQW 0U )UDQN DQG 0U :HVW UHO KHDYLO RQ

&KXGDVDPD Y 0D]GD 0RWRU &RUS ) G WK &LU LQ KLFK WKLV
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&RXUW UHDVVLJQHG D FDVH RQ UHPDQG LQ SDUW EHFDXVH RI WKH FRXUW V SUDFWLFH RI

XQFULWLFDOO DGRSWLQJ FRXQVHO V SURSRVHG RUGHUV ,G DW Q &KXGDVDPD LV

IDU IURP RQ SRLQW )RU RQH DV GLVFXVVHG DERYH WKH LVWULFW &RXUW V GHFLVLRQ WR

DGRSW WKH SURSRVHG RUGHU DW LVVXH KHUH DV QRW IXQGDPHQWDOO XQIDLU %H RQG WKDW

WKH 2EMHFWRUV KDYH QRW HVWDEOLVKHG D SUDFWLFH E WKH LVWULFW &RXUW RI

XQFULWLFDOO DGRSWLQJ SURSRVHG RUGHUV ,G )LQDOO WKLV FDVH LQYROYHV QRQH RI WKH

IRXU RWKHU FRQVLGHUDWLRQV WKDW FRQWULEXWHG WR WKLV &RXUW V GHFLVLRQ WR UHDVVLJQ WKH

FDVH LQ &KXGDVDPD 6HH LG

� H OHPH SSUR DO

:H QR WXUQ WR WKH VXEVWDQFH RI WKH DSSURYDO RUGHU EHJLQQLQJ LWK WKH

LVWULFW &RXUW V DSSURYDO RI WKH VHWWOHPHQW DJUHHPHQW $ FODVV DFWLRQ PD EH

VHWWOHG RQO LWK FRXUW DSSURYDO KLFK UHTXLUHV WKH FRXUW WR ILQG WKH VHWWOHPHQW

IDLU UHDVRQDEOH DQG DGHTXDWH EDVHG RQ D QXPEHU RI IDFWRUV )HG 5 &LY 3

H 7KLV &RXUW KDV DOVR LQVWUXFWHG GLVWULFW FRXUWV WR FRQVLGHU VHYHUDO

7KH 5XOH H IDFWRUV LQFOXGH KHWKHU

$ WKH FODVV UHSUHVHQWDWLYHV DQG FODVV FRXQVHO KDYH DGHTXDWHO
UHSUHVHQWHG WKH FODVV
% WKH SURSRVDO DV QHJRWLDWHG DW DUP V OHQJWK
& WKH UHOLHI SURYLGHG IRU WKH FODVV LV DGHTXDWH WDNLQJ LQWR DFFRXQW

L WKH FRVWV ULVNV DQG GHOD RI WULDO DQG DSSHDO

LL WKH HIIHFWLYHQHVV RI DQ SURSRVHG PHWKRG RI GLVWULEXWLQJ
UHOLHI WR WKH FODVV LQFOXGLQJ WKH PHWKRG RI SURFHVVLQJ FODVV
PHPEHU FODLPV
LLL WKH WHUPV RI DQ SURSRVHG D DUG RI DWWRUQH V IHHV
LQFOXGLQJ WLPLQJ RI SD PHQW DQG
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DGGLWLRQDO IDFWRUV FDOOHG WKH %HQQHWW IDFWRUV 6HH %HQQHWW ) G DW 7KH

IDFWRUV LQFOXGH WKH OLNHOLKRRG RI VXFFHVV DW WULDO WKH UDQJH RI SRVVLEOH

UHFRYHU WKH SRLQW RQ RU EHOR WKH UDQJH RI SRVVLEOH UHFRYHU DW KLFK D

VHWWOHPHQW LV IDLU DGHTXDWH DQG UHDVRQDEOH WKH FRPSOH[LW H[SHQVH DQG

GXUDWLRQ RI OLWLJDWLRQ WKH VXEVWDQFH DQG DPRXQW RI RSSRVLWLRQ WR WKH

VHWWOHPHQW DQG WKH VWDJH RI SURFHHGLQJV DW KLFK WKH VHWWOHPHQW DV

DFKLHYHG ,G 7KH LVWULFW &RXUW KHUH FRQVLGHUHG WKH 5XOH H IDFWRUV DQG

WKH %HQQHWW IDFWRUV DQG IRXQG WKH VHWWOHPHQW DV IDLU UHDVRQDEOH DQG DGHTXDWH

DQG WKDW WKH VHWWOHPHQW V UHOLHI H[FHHGV WKH UHOLHI SURYLGHG LQ RWKHU GDWD EUHDFK

VHWWOHPHQWV DQG LV LQ WKH KLJK UDQJH RI SRVVLEOH UHFRYHULHV LI WKH FDVH KDG

VXFFHVVIXOO EHHQ SURVHFXWHG WKURXJK WULDO

:H UHYLH DQ RUGHU DSSURYLQJ D FODVV DFWLRQ VHWWOHPHQW IRU DEXVH RI

GLVFUHWLRQ $XOW Y :DOW LVQH :RUOG &R ) G WK &LU

$QG EHFDXVH G HWHUPLQLQJ WKH IDLUQHVV RI WKH VHWWOHPHQW LV OHIW WR WKH VRXQG

GLVFUHWLRQ RI WKH WULDO FRXUW H LOO QRW RYHUWXUQ LWV GHFLVLRQ DEVHQW D

LY DQ DJUHHPHQW UHTXLUHG WR EH LGHQWLILHG XQGHU 5XOH
H DQG

WKH SURSRVDO WUHDWV FODVV PHPEHUV HTXLWDEO UHODWLYH WR HDFK
RWKHU

)HG 5 &LY 3 H 7KH 2EMHFWRUV GR QRW FKDOOHQJH WKH LVWULFW &RXUW V DSSOLFDWLRQ RI WKH
5XOH H IDFWRUV VR H GR QRW DGGUHVV WKHP LQ GHSWK $OWKRXJK 0U )UDQN VD V LQ SDVVLQJ
WKDW 5XOH H DV QRW VDWLVILHG KH GRHV QRW SUHVV LW LWK DQ DUJXPHQW RU DXWKRULW :H
WKHUHIRUH WUHDW KLV DUJXPHQW DEDQGRQHG 6HH $FFHVV 1R ,QF Y 6 $LUOLQHV &R ) G

WK &LU
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FOHDU VKR LQJ RI DEXVH RI WKDW GLVFUHWLRQ %HQQHWW ) G DW HPSKDVLV

DGGHG VHH DOVR 1H EHUJ $ SSHOODWH FRXUWV UHYLH WKH DSSURYDO

GHFLVLRQ XQGHU D KLJKO GHIHUHQWLDO DEXVH RI GLVFUHWLRQ VWDQGDUG

7KLV GHJUHH RI GHIHUHQFH WR D GHFLVLRQ DSSURYLQJ D FODVV DFWLRQ VHWWOHPHQW

PDNHV VHQVH 6HWWOHPHQWV UHVROYH GLIIHUHQFHV DQG EULQJ SDUWLHV WRJHWKHU IRU D

FRPPRQ UHVROXWLRQ 6HH 1LVVDQ 0RWRU &RUS ) G DW 6HWWOHPHQW

DJUHHPHQWV DUH KLJKO IDYRUHG LQ WKH OD DQG LOO EH XSKHOG KHQHYHU SRVVLEOH

EHFDXVH WKH DUH D PHDQV RI DPLFDEO UHVROYLQJ GRXEWV DQG XQFHUWDLQWLHV DQG

SUHYHQWLQJ OD VXLWV TXRWDWLRQ PDUNV RPLWWHG 6HWWOHPHQWV DOVR VDYH WKH EHQFK

DQG EDU WLPH PRQH DQG KHDGDFKHV 6HH 1H EHUJ 7KH OD IDYRUV

VHWWOHPHQW SDUWLFXODUO LQ FODVV DFWLRQV DQG RWKHU FRPSOH[ FDVHV KHUH VXEVWDQWLDO

UHVRXUFHV FDQ EH FRQVHUYHG E DYRLGLQJ OHQJWK WULDOV DQG DSSHDOV $V VXFK

WKHUH LV D VWURQJ MXGLFLDO SROLF IDYRULQJ VHWWOHPHQW %HQQHWW ) G DW

0U &RFKUDQ FKDOOHQJHV WKLV VHWWOHPHQW DSSURYDO EHFDXVH KH VD V WKH LVWULFW

&RXUW V DSSURYDO RUGHU IDLOHG WR UHFRJQL]H WKH XQLTXH ULVNV DVVRFLDWHG LWK VWROHQ

6RFLDO 6HFXULW QXPEHUV KLFK PHDQV WKH VHWWOHPHQW LQFOXGHV LQDGHTXDWH UHOLHI WR

UHPHG WKRVH ULVNV )URP WKLV YDQWDJH SRLQW KH WKLQNV WKH LVWULFW &RXUW

PLVDSSOLHG W R RI WKH %HQQHWW IDFWRUV WKH UDQJH RI SRVVLEOH UHFRYHU DQG WKH

SRLQW RQ RU EHOR WKH UDQJH RI SRVVLEOH UHFRYHU DW KLFK D VHWWOHPHQW LV IDLU

DGHTXDWH DQG UHDVRQDEOH ,G
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0U &RFKUDQ KDV IDLOHG WR VKR DQ DEXVH RI GLVFUHWLRQ DV WKH UHFRUG FOHDUO

GHPRQVWUDWHV WKH LVWULFW &RXUW DV D DUH RI WKH XQLTXH ULVNV DVVRFLDWHG LWK

VWROHQ 6RFLDO 6HFXULW QXPEHUV 7KH FRPSODLQW DOOHJHG DPRQJ RWKHU WKLQJV WKDW

DOO RI WKH PLOOLRQ $PHULFDQV KRVH LQIRUPDWLRQ DV VWROHQ LQ WKH EUHDFK

UHPDLQ VXEMHFW WR D SHUYDVLYH VXEVWDQWLDO DQG LPPLQHQW ULVN RI LGHQWLW WKHIW DQG

IUDXG D ULVN WKDW LOO FRQWLQXH VR ORQJ DV 6RFLDO 6HFXULW QXPEHUV KDYH VXFK D

FULWLFDO UROH LQ FRQVXPHUV ILQDQFLDO OLYHV ,Q LWV RUGHU RQ (TXLID[ V PRWLRQ WR

GLVPLVV WKH LVWULFW &RXUW DFNQR OHGJHG WKH GDWD EUHDFK LQYROYHG 6RFLDO 6HFXULW

QXPEHUV DQG WKDW X VLQJ WKLV LQIRUPDWLRQ LGHQWLW WKLHYHV FDQ FUHDWH IDNH

LGHQWLWLHV IUDXGXOHQWO REWDLQ ORDQV DQG WD[ UHIXQGV DQG GHVWUR D FRQVXPHU V

FUHGLW RUWKLQHVV $QG DW WKH IDLUQHVV KHDULQJ IRU DSSURYDO RI WKH VHWWOHPHQW ERWK

3ODLQWLIIV FRXQVHO DQG DQ REMHFWRU GLVFXVVHG WKH ULVNV DVVRFLDWHG LWK VWROHQ 6RFLDO

6HFXULW QXPEHUV )LQDOO WKH LVWULFW &RXUW V DSSURYDO RUGHU H[SUHVVO

KLJKOLJKWHG WKDW WKH VHWWOHPHQW LQFOXGHV D OHQJWK SHULRG RI FUHGLW PRQLWRULQJ DQG

LGHQWLW WKHIW LQVXUDQFH DQG LGHQWLW UHVWRUDWLRQ VHUYLFHV IHDWXUHV GHVLJQHG WR

DGGUHVV LGHQWLW WKHIW ,Q WKLV D WKH DSSURYDO RUGHU UHFRJQL]HG WKDW WKH

VHWWOHPHQW LQFOXGHV PHDVXUHV WR UHGUHVV WKH YHU ULVNV 0U &RFKUDQ VD V WKH

LVWULFW &RXUW LJQRUHG

:H DOVR UHMHFW 0U &RFKUDQ V YLH WKDW WKH LVWULFW &RXUW PLVDSSOLHG W R RI

WKH %HQQHWW IDFWRUV WKH UDQJH RI SRVVLEOH UHFRYHU DQG WKH SRLQW RQ RU EHOR
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WKH UDQJH RI SRVVLEOH UHFRYHU DW KLFK D VHWWOHPHQW LV IDLU DGHTXDWH DQG

UHDVRQDEOH %HQQHWW ) G DW :KHQ FRQVLGHULQJ WKHVH IDFWRUV WKH &RXUW

IRXQG WKH VHWWOHPHQW DV IDLU UHDVRQDEOH DQG DGHTXDWH EHFDXVH WKH VHWWOHPHQW

UHIOHFWV UHOLHI WKH &RXUW ILQGV LV LQ WKH KLJK UDQJH RI KDW FRXOG KDYH EHHQ REWDLQHG

KDG WKH SDUWLHV FRQWLQXHG WR OLWLJDWH %HFDXVH WKH LVWULFW &RXUW DV D DUH RI WKH

ULVNV DVVRFLDWHG LWK VWROHQ 6RFLDO 6HFXULW QXPEHUV DQG IRXQG WKDW WKH VHWWOHPHQW

LQFOXGHV EHQHILWV WR UHGUHVV WKRVH ULVNV WKHUH LV QR FOHDU VKR LQJ WKDW WKH LVWULFW

&RXUW DEXVHG LWV GLVFUHWLRQ LQ DSSO LQJ WKHVH IDFWRUV 6HH LG $QG KLOH 0U

&RFKUDQ PLJKW LVK IRU ORQJHU FUHGLW PRQLWRULQJ DQG LGHQWLW WKHIW UHVWRUDWLRQ

VHUYLFHV VXFK TXLEEOLQJ LWK D VHWWOHPHQW V WHUPV LV QRW D SDUW RI DQ DEXVH RI

GLVFUHWLRQ UHYLH 6HH &RWWRQ Y LQWRQ ) G WK &LU WULDO

MXGJH VKRXOG EH KHVLWDQW WR VXEVWLWXWH LWV R Q MXGJPHQW IRU WKDW RI FRXQVHO

0DQXDO IRU &RPSOH[ /LWLJDWLRQ 7KH MXGJH FDQQRW UH ULWH WKH

DJUHHPHQW VHH DOVR %HQQHWW ) G DW & RPSURPLVH LV WKH HVVHQFH RI

VHWWOHPHQW

� ODVV HU LILFD LR �

,Q DGGLWLRQ WR DSSURYLQJ WKH VHWWOHPHQW WKH LVWULFW &RXUW V RUGHU DOVR

FHUWLILHG WKH FODVV DFWLRQ IRU VHWWOHPHQW SXUSRVHV 5XOH VHWV IRUWK D QXPEHU RI

UHTXLUHPHQWV WKDW D FODVV DFWLRQ PXVW PHHW LQ RUGHU IRU D GLVWULFW FRXUW WR FHUWLI WKH

FODVV )LUVW DOO IRXU UHTXLUHPHQWV LQ 5XOH D PXVW EH VDWLVILHG WKH FODVV
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PXVW EH VR QXPHURXV WKDW MRLQGHU RI DOO PHPEHUV LV LPSUDFWLFDEOH WKHUH PXVW

EH TXHVWLRQV RI OD RU IDFW FRPPRQ WR WKH FODVV WKH FODVV UHSUHVHQWDWLYHV

FODLPV RU GHIHQVHV PXVW EH W SLFDO RI WKH FODVV V FODLPV RU GHIHQVHV DQG WKH

FODVV UHSUHVHQWDWLYHV PXVW IDLUO DQG DGHTXDWHO SURWHFW WKH LQWHUHVWV RI WKH FODVV

)HG 5 &LY 3 D VHH 9HJD Y 7 0RELOH 86$ ,QF ) G WK

&LU 7KHVH IRXU UHTXLUHPHQWV DUH RIWHQ UHIHUUHG WR DV WKH QXPHURVLW

FRPPRQDOLW W SLFDOLW DQG DGHTXDF UHTXLUHPHQWV UHVSHFWLYHO 6HH 9HJD

) G DW

,Q DGGLWLRQ WR PHHWLQJ WKHVH IRXU UHTXLUHPHQWV D FODVV DFWLRQ PXVW DOVR

VDWLVI RQH RI WKH WKUHH SDUWV RI 5XOH E )HG 5 &LY 3 E VHH 9HJD

) G DW 7KH LVWULFW &RXUW KHUH IRXQG WKDW WKH FODVV DFWLRQ VDWLVILHG 5XOH

E 5XOH E UHTXLUHV WKDW TXHVWLRQV RI OD RU IDFW FRPPRQ WR FODVV

PHPEHUV SUHGRPLQDWH RYHU DQ TXHVWLRQV DIIHFWLQJ RQO LQGLYLGXDO PHPEHUV DQG

WKDW D FODVV DFWLRQ LV VXSHULRU WR RWKHU DYDLODEOH PHWKRGV IRU IDLUO DQG HIILFLHQWO

DGMXGLFDWLQJ WKH FRQWURYHUV )HG 5 &LY 3 E :H UHYLH D FODVV

FHUWLILFDWLRQ UXOLQJ IRU DEXVH RI GLVFUHWLRQ 6HH $XOW ) G DW

2QO 0U )UDQN FKDOOHQJHV WKH LVWULFW &RXUW V FODVV FHUWLILFDWLRQ UXOLQJ DQG

KH GRHV VR RQO DV WR WKH DGHTXDF UHTXLUHPHQW :H WKXV IRFXV VROHO RQ WKH

:KHQ GLVFXVVLQJ $UWLFOH ,,, VWDQGLQJ 0U XDQJ EULHIO VD V 5XOH E V
SUHGRPLQDQFH UHTXLUHPHQW LV QRW PHW H GRHV QRW SUHVV WKLV DVVHUWLRQ LWK DQ DUJXPHQW VR H
FRQVLGHU LW DEDQGRQHG 6HH $FFHVV 1R ) G DW
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DGHTXDF UHTXLUHPHQW LQ 5XOH D 7KH DGHTXDF UHTXLUHPHQW LV WKDW D FODVV

UHSUHVHQWDWLYH PXVW DGHTXDWHO SURWHFW WKH LQWHUHVWV RI WKRVH KH SXUSRUWV WR

UHSUHVHQW 9DOOH UXJ &R Y *HQHYD 3KDUPV //& ) G WK

&LU TXRWDWLRQ PDUNV RPLWWHG 7R GHWHUPLQH KHWKHU WKH DGHTXDF

UHTXLUHPHQW LV PHW H DVN KHWKHU DQ VXEVWDQWLDO FRQIOLFWV RI LQWHUHVW H[LVW

EHW HHQ WKH UHSUHVHQWDWLYHV DQG WKH FODVV DQG KHWKHU WKH UHSUHVHQWDWLYHV LOO

DGHTXDWHO SURVHFXWH WKH DFWLRQ ,G TXRWDWLRQ PDUNV RPLWWHG 0U )UDQN V

FKDOOHQJH FRQFHUQV RQO WKH ILUVW TXHVWLRQ IXUWKHU QDUUR LQJ RXU IRFXV $FFRUGLQJ

WR 0U )UDQN WKHUH LV D IXQGDPHQWDO FRQIOLFW RI LQWHUHVW EHW HHQ WKH FODVV

UHSUHVHQWDWLYHV DQG WKH FODVV EHFDXVH VRPH FODVV PHPEHUV KDG VWDWH VWDWXWRU

GDPDJHV FODLPV KLOH RWKHUV GLG QRW H VD V WKHUH VKRXOG KDYH EHHQ VXEFODVVHV

DQG VHSDUDWH FRXQVHO WR DGGUHVV WKHVH GLIIHUHQW W SHV RI FODLPV

0LQRU GLIIHUHQFHV LQ WKH LQWHUHVWV RI WKH FODVV UHSUHVHQWDWLYHV DQG WKH FODVV

DUH QRW HQRXJK WR GHIHDW FODVV FHUWLILFDWLRQ XQGHU WKH DGHTXDF UHTXLUHPHQW ,G

,QVWHDG RQO D IXQGDPHQWDO FRQIOLFW JRLQJ WR WKH VSHFLILF LVVXHV LQ FRQWURYHUV

FDQ GHIHDW FODVV FHUWLILFDWLRQ ,G TXRWDWLRQ PDUNV RPLWWHG VHH 1H EHUJ

1 RW HYHU SRWHQWLDO GLVWLQFWLRQ LOO UHQGHU WKH UHSUHVHQWDWLYH LQDGHTXDWH

2QO FRQIOLFWV WKDW DUH IXQGDPHQWDO WR WKH VXLW DQG WKDW JR WR WKH KHDUW RI WKH

OLWLJDWLRQ SUHYHQW D SODLQWLII IURP PHHWLQJ WKH 5XOH D DGHTXDF

UHTXLUHPHQW IRRWQRWH RPLWWHG $ FRQIOLFW LV IXQGDPHQWDO KHUH VRPH SDUW
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PHPEHUV FODLP WR KDYH EHHQ KDUPHG E WKH VDPH FRQGXFW WKDW EHQHILWWHG RWKHU

PHPEHUV RI WKH FODVV 9DOOH UXJ ) G DW 7KLV &RXUW KDV DOVR

UHFRJQL]HG WKDW D FODVV DFWLRQ FDQQRW EH FHUWLILHG KHQ LWV PHPEHUV KDYH

RSSRVLQJ LQWHUHVWV RU KHUH WKH HFRQRPLF LQWHUHVWV DQG REMHFWLYHV RI WKH QDPHG

UHSUHVHQWDWLYHV GLIIHU VLJQLILFDQWO IURP WKH HFRQRPLF LQWHUHVWV DQG REMHFWLYHV RI

XQQDPHG FODVV PHPEHUV ,G DW TXRWDWLRQ PDUNV RPLWWHG

0U )UDQN KDV IDLOHG WR VKR WKH LVWULFW &RXUW DEXVHG LWV GLVFUHWLRQ LQ

FHUWLI LQJ WKH VHWWOHPHQW FODVV 7KHUH LV QR GLVSXWH WKDW DOO WKHVH 3ODLQWLIIV FODLPV

DULVH RXW RI WKH VDPH XQLI LQJ HYHQW (TXLID[ V GDWD SULYDF EUHDFK /LNH LVH DOO

3ODLQWLIIV VHHN UHGUHVV IRU WKH VDPH LQMXU 7KH DOO VHHN FRPSHQVDWLRQ IRU LQMXULHV

DVVRFLDWHG LWK WKH ULVN RI LGHQWLW WKHIW 7KHUH LV DOVR QR GLVSXWH WKDW WKH GDWD

EUHDFK KDUPHG DOO FODVV PHPEHUV DQG PDGH QRQH EHWWHU RII 6HH LG DW

,QGHHG WKH FODVV LV H[SUHVVO OLPLWHG WR WKH 8 6 FRQVXPHUV LGHQWLILHG E (TXLID[

KRVH SHUVRQDO LQIRUPDWLRQ DV FRPSURPLVHG

,W LV WUXH WKDW VRPH FODVV PHPEHUV KDG VWDWH OD VWDWXWRU GDPDJHV FODLPV

KLOH RWKHUV GLG QRW EXW H GRQ W YLH WKDW GLIIHUHQFH DV D IXQGDPHQWDO FRQIOLFW

JRLQJ WR WKH VSHFLILF LVVXHV LQ FRQWURYHUV ,G $V 0U )UDQN DFNQR OHGJHG DW

RUDO DUJXPHQW RQO WKH LVWULFW RI &ROXPELD DQG 8WDK VWDWXWRU GDPDJHV FODLPV

DUH EHIRUH XV RQ DSSHDO )RU RQH WKLQJ 0U )UDQN V VLQJXODU GHYRWLRQ WR WKH &

DQG 8WDK FODLPV LJQRUHV WKH IDFW WKDW DOO FODVV PHPEHUV KDG QHJOLJHQFH DQG
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QHJOLJHQFH SHU VH FODLPV XQGHU *HRUJLD OD WKDW XQLWHG WKH FODVV :KDW V PRUH

0U )UDQN IDLOV WR VKR WKDW WKH W R VWDWXWRU GDPDJHV FODLPV HUH YDOXDEOH DV KH

GHPRQVWUDWHV QRWKLQJ DERXW KR WKH FODLPV HUH D VXUH EHW ,Q IDFW KH GRHVQ W FLWH

D VLQJOH FDVH LQ KLFK D SODLQWLII UHFRYHUHG VWDWXWRU GDPDJHV XQGHU HLWKHU VWDWXWH

LQ D GDWD EUHDFK FDVH

(YHQ D EULHI UHYLH RI WKH & DQG 8WDK FODLPV UHYHDOV VLJQLILFDQW EDUULHUV

WR 3ODLQWLIIV VXFFHVV :KLOH WKH & &RGH DXWKRUL]HV FHUWDLQ GDPDJHV IRU D GDWD

EUHDFK WKLV SURYLVLRQ DVQ W HQDFWHG XQWLO HOO DIWHU WKH GDWD EUHDFK KHUH

RFFXUUHG LQ 6HH 6HFXULW %UHDFK 3URWHFWLRQ $PHQGPHQW $FW RI &

/D V 3HUKDSV 3ODLQWLIIV FRXOG KDYH WULHG WR IUDPH WKH GDWD EUHDFK DV

D YLRODWLRQ RI & V SURKLELWLRQ DJDLQVW FHUWDLQ XQIDLU RU GHFHSWLYH WUDGH SUDFWLFHV

VHH & &RGH EXW WKDW SUHVHQWV LWV R Q VHW RI LVVXHV DERXW SURYLQJ WKDW

D EUHDFK E D WKLUG SDUW DV DQ XQIDLU RU GHFHSWLYH WUDGH SUDFWLFH E (TXLID[ 7KH

8WDK FODLP LQ WXUQ UHTXLUHG 3ODLQWLIIV WR VKR (TXLID[ HQJDJHG LQ D F RQVXPHU

WUDQVDFWLRQ DQG NQR LQJO RU LQWHQWLRQDOO YLRODWHG DQ HQXPHUDWHG SURKLELWLRQ

8WDK &RGH *LYHQ WKDW (TXLID[ PLJKW QRW KDYH EHHQ LQ SULYLW

LWK 3ODLQWLIIV DQG WKDW WKLV FDVH DURVH RXW RI D EUHDFK E D WKLUG SDUW WKHVH

UHTXLUHPHQWV PD HOO KDYH EHHQ GLIILFXOW WR VKR 7KHUHIRUH WR WKH H[WHQW VRPH

FODVV PHPEHUV KDG & RU 8WDK VWDWXWRU GDPDJHV FODLPV KLOH RWKHUV GLG QRW

WKHUH HUH QR RSSRVLQJ RU HFRQRPLF LQWHUHVWV WKDW HUH DW RGGV
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7KH LVWULFW &RXUW V GHFLVLRQ DOLJQV LWK WKH UHDVRQHG DSSURDFK DGRSWHG E

FRXUWV LQ RWKHU GDWD EUHDFK FDVHV )RU LQVWDQFH LQ ,Q UH $QWKHP ,QF DWD %UHDFK

/LWLJDWLRQ ) 5 1 &DO WKH LVWULFW &RXUW IRXQG WKH DGHTXDF

UHTXLUHPHQW VDWLVILHG EHFDXVH DOO FODVV PHPEHUV KDG WKHLU SHUVRQDO LQIRUPDWLRQ

FRPSURPLVHG LQ WKH VDPH GDWD EUHDFK DQG JHQHUDOO VRXJKW WKH VDPH UHOLHI ,G DW

%H RQG WKDW WKH LVWULFW &RXUW IRXQG WKDW HYHQ WKRXJK WKHUH PLJKW KDYH

EHHQ YDULDWLRQV LQ VWDWH OD WKH QDPHG UHSUHVHQWDWLYHV LQFOXGHG LQGLYLGXDOV IURP

HDFK VWDWH DQG WKH GLIIHUHQFHV LQ VWDWH UHPHGLHV HUH QRW VXIILFLHQWO VXEVWDQWLDO

VR DV WR DUUDQW WKH FUHDWLRQ RI VXEFODVVHV ,G DW TXRWDWLRQ PDUNV RPLWWHG

7KH VDPH UHDVRQLQJ DSSOLHV KHUH 7KH FODVV PHPEHUV DOO KDG WKHLU SHUVRQDO

LQIRUPDWLRQ FRPSURPLVHG LQ WKH VDPH GDWD EUHDFK WKH VHHN UHGUHVV IRU VLPLODU

LQMXULHV DQG WR WKH H[WHQW VRPH PHPEHUV KDYH VWDWXWRU GDPDJHV XQGHU VWDWH OD

DQG RWKHUV GR QRW WKHUH DUH FODVV UHSUHVHQWDWLYHV IURP HYHU VLQJOH VWDWH DQG GXH WR

OLWLJDWLRQ ULVNV WKH GLIIHUHQFHV LQ UHPHGLHV DUH QRW VXIILFLHQWO VXEVWDQWLDO VR DV WR

DUUDQW WKH FUHDWLRQ RI VXEFODVVHV ,G TXRWDWLRQ PDUNV RPLWWHG VHH DOVR ,Q UH

7DUJHW &RUS &XVWRPHU DWD 6HF %UHDFK /LWLJ :/ DW

0LQQ 0D QRWLQJ WKH DYDLODELOLW RI SRWHQWLDO VWDWXWRU GDPDJHV

GRHV QRW E LWVHOI PHDQ WKDW WKH LQWHUHVWV RI WKHVH FODVV PHPEHUV DUH DQWDJRQLVWLF

WR WKH LQWHUHVWV RI FODVV PHPEHUV IURP RWKHU MXULVGLFWLRQV SDUWLFXODUO LQ OLJKW RI
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WKH VXEVWDQWLDO EDUULHUV WR DQ LQGLYLGXDO FODVV PHPEHU DFWXDOO UHFRYHULQJ

VWDWXWRU GDPDJHV

% FRQWUDVW WKH GHFLVLRQV 0U )UDQN UHOLHV RQ LQ KLFK FRXUWV KHOG WKDW FODVV

DFWLRQV IDLOHG WR VDWLVI WKH DGHTXDF UHTXLUHPHQW DUH LQDSSRVLWH )RU LQVWDQFH

2UWL] Y )LEUHERDUG &RUS 8 6 6 &W DQG $PFKHP

3URGXFWV ,QF Y :LQGVRU 8 6 6 &W DGGUHVVHG W R

FODVV DFWLRQV DJDLQVW DVEHVWRV PDQXIDFWXUHUV QHLWKHU RI KLFK LQYROYHG VWDWXWRU

GDPDJHV FODLPV 2UWL] 8 6 DW 6 &W DW $PFKHP

8 6 DW 6 &W DW 7KH SODLQWLIIV KDG GLDPHWULFDOO GLIIHUHQW LQMXULHV

LWKLQ HDFK FODVV DFWLRQ 6RPH SODLQWLIIV LQ WKH FODVVHV KDG DOUHDG VXIIHUHG

SK VLFDO LQMXU DV D UHVXOW RI H[SRVXUH WR DVEHVWRV KLOH RWKHUV PLJKW KDYH EHHQ DW

ULVN RI LQMXU LQ WKH IXWXUH 2UWL] 8 6 DW 6 &W DW $PFKHP

8 6 DW 6 &W DW 7KLV PHDQW VRPH SODLQWLIIV DQWHG

FRPSHQVDWLRQ LPPHGLDWHO KLOH RWKHUV DQWHG LW LQ WKH IXWXUH 2UWL] 8 6 DW

6 &W DW $PFKHP 8 6 DW 6 &W DW HUH E

FRQWUDVW 3ODLQWLIIV DOOHJHG WKDW WKH IDFH WKH VDPH ULVN RI LGHQWLW WKHIW DQG DPRQJ

RWKHU WKLQJV VRXJKW WKH VDPH FRPSHQVDWRU GDPDJHV IRU WKDW LQMXU 3ODLQWLIIV

OLNH LVH DOO UHFHLYH WKH VDPH EHQHILWV WR UHGUHVV WKDW VKDUHG LQMXU $QG KLOH

2UWL] DV DOVR EDVHG RQ WKH IDFW WKDW VRPH SODLQWLIIV KDG PRUH YDOXDEOH FODLPV WKDQ

RWKHUV VHH 2UWL] 8 6 DW 6 &W DW WKDW V QRW WKH FDVH KHUH )RU
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WKH UHDVRQV VHW RXW DERYH 0U )UDQN KDV IDLOHG WR VKR KR WKH & DQG 8WDK

VWDWXWRU GDPDJHV FODLPV LQFUHDVHG WKH YDOXH RI FHUWDLQ 3ODLQWLIIV FDVHV

0U )UDQN V UHOLDQFH RQ ,Q UH /LWHUDU :RUNV LQ (OHFWURQLF DWDEDVHV

&RS ULJKW /LWLJDWLRQ ) G G &LU HYHQ LI LW DV ELQGLQJ RQ WKLV

&RXUW LV HYHQ IXUWKHU RII WKH PDUN ,Q /LWHUDU :RUNV WKHUH HUH WKUHH JURXSV RI

FODLPV &DWHJRULHV $ % DQG & KLFK KDG FODLPV WKDW GHFUHDVHG LQ YDOXH

UHVSHFWLYHO LQYROYLQJ WKUHH GLIIHUHQW SURYLVLRQV RI WKH &RS ULJKW $FW ,G DW

7KH SURSRVHG VHWWOHPHQW VDLG WKDW LI DOO FODLPV H[FHHGHG D VHW FDS &DWHJRU &

FODLPV RXOG EH UHGXFHG SUR UDWD ILUVW VXFK WKDW WKRVH LWK MXVW &DWHJRU & FODLPV

PLJKW HQG XS LWK QRWKLQJ ,G 7KH 6HFRQG &LUFXLW UHDVRQHG WKH DGHTXDF

UHTXLUHPHQW RI 5XOH D DV QRW PHW EHFDXVH &DWHJRU $ DQG &DWHJRU %

FODLPV HUH PRUH OXFUDWLYH WKDQ &DWHJRU & FODLPV DQG EHFDXVH WKH UHGXFWLRQ RI

&DWHJRU & FODLPV FRXOG GHSOHWH WKH UHFRYHU RI &DWHJRU & RQO SODLQWLIIV LQ

WKHLU HQWLUHW EHIRUH WKH &DWHJRU $ RU % UHFRYHU RXOG EH DIIHFWHG ,G DW

%XW KHUH SXWWLQJ DVLGH WKH DOUHDG DGGUHVVHG LVVXH RI WKH YDOXH RI WKH

VWDWXWRU GDPDJHV FODLPV WKHUH LV QR ULVN WKDW DQ PHPEHUV RI WKH FODVV LOO KDYH

WKHLU DELOLW WR JHW VHWWOHPHQW EHQHILWV UHGXFHG WR ]HUR EHFDXVH VRPH RWKHU PHPEHUV

JRW PRUH UHOLHI IURP WKH VHWWOHPHQW ,QVWHDG DOO FODVV PHPEHUV DUH HQWLWOHG WR WKH

VDPH FODVV EHQHILWV
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$W ERWWRP WKLV UHFRUG UHIOHFWV QR IXQGDPHQWDO FRQIOLFW EHW HHQ WKH FODVV

UHSUHVHQWDWLYHV DQG WKH UHVW RI WKH FODVV DQG WKXV WKH DGHTXDF UHTXLUHPHQW XQGHU

5XOH D DV VDWLVILHG 7KH LVWULFW &RXUW WKHUHIRUH GLG QRW DEXVH LWV

GLVFUHWLRQ LQ FHUWLI LQJ WKH FODVV DFWLRQ

� RU H V HH DUG �

,Q DGGLWLRQ WR DSSURYLQJ WKH VHWWOHPHQW DV IDLU UHDVRQDEOH DQG DGHTXDWH DQG

FHUWLI LQJ WKH FODVV DFWLRQ IRU VHWWOHPHQW SXUSRVHV WKH LVWULFW &RXUW DOVR DSSURYHG

3ODLQWLIIV FRXQVHO V UHTXHVW IRU PLOOLRQ LQ DWWRUQH V IHHV 6HH )HG 5 &LY

3 K ,Q D FHUWLILHG FODVV DFWLRQ WKH FRXUW PD D DUG UHDVRQDEOH DWWRUQH V

IHHV DQG QRQWD[DEOH FRVWV WKDW DUH DXWKRUL]HG E OD RU E WKH SDUWLHV

DJUHHPHQW 5HO LQJ RQ RXU SUHFHGHQW LQ &DPGHQ , &RQGRPLQLXP $VVRFLDWLRQ

,QF Y XQNOH ) G WK &LU WKH LVWULFW &RXUW DSSOLHG KDW V

FDOOHG WKH SHUFHQWDJH PHWKRG ,Q &DPGHQ , WKLV &RXUW KHOG WKDW LQ FRPPRQ IXQG

VHWWOHPHQWV OLNH WKLV RQH DQ DWWRUQH V IHH D DUG VKDOO EH EDVHG XSRQ D UHDVRQDEOH

SHUFHQWDJH RI WKH IXQG HVWDEOLVKHG IRU WKH EHQHILW RI WKH FODVV ,G DW 7KH

0U )UDQN DOVR VD V WKH LVWULFW &RXUW HUUHG LQ ILQGLQJ WKDW VHSDUDWH VXEFODVVHV DQG
UHSUHVHQWDWLRQ RXOG QRW EHQHILW WKH FODVV DV D KROH 5HODWHG WR RXU FRQFOXVLRQ WKDW WKH LVWULFW
&RXUW GLG QRW DEXVH LWV GLVFUHWLRQ LQ FHUWLI LQJ WKH VHWWOHPHQW FODVV LV RXU FRQFOXVLRQ WKDW WKH
LVWULFW &RXUW GLG QRW HUU LQ LWV VHSDUDWH ILQGLQJ WKDW VXEFODVVHV RXOG QRW EHQHILW WKH FODVV DV D
KROH 6HH H J ,Q UH 2LO 6SLOO E 2LO 5LJ HHS DWHU RUL]RQ LQ *XOI RI 0H[ RQ $SU

) 6XSS G ( /D ,Q WKH DEVHQFH RI FRQIOLFWV EHW HHQ
PHPEHUV RI WKH 6HWWOHPHQW &ODVV VXEFODVVHV DUH QHLWKHU QHFHVVDU XVHIXO QRU DSSURSULDWH KHUH

6XFK ULJLG IRUPDOLVP KLFK RXOG SURGXFH HQRUPRXV REVWDFOHV WR QHJRWLDWLQJ D FODVV
VHWWOHPHQW LWK QR DSSDUHQW EHQHILW LV QRW UHTXLUHG DQG FRXOG HYHQ UHGXFH WKH QHJRWLDWLQJ
OHYHUDJH RI WKH FODVV
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SHUFHQWDJH PHWKRG UHTXLUHV D GLVWULFW FRXUW WR FRQVLGHU D QXPEHU RI UHOHYDQW IDFWRUV

FDOOHG WKH -RKQVRQ IDFWRUV LQ RUGHU WR GHWHUPLQH LI WKH UHTXHVWHG SHUFHQWDJH LV

UHDVRQDEOH 6HH LG DW Q FLWLQJ -RKQVRQ Y *D LJK D ([SUHVV

,QF ) G WK &LU 7KH LVWULFW &RXUW IRXQG WKH UHTXHVW IRU

PLOOLRQ LQ IHHV DV SHUFHQW RI WKH PLOOLRQ FRPPRQ VHWWOHPHQW

IXQG DQG IRXQG WKLV SHUFHQWDJH DV UHDVRQDEOH EDVHG RQ WKH -RKQVRQ IDFWRUV $QG

KLOH QRWLQJ LW DV QRW UHTXLUHG WR GR VR WKH LVWULFW &RXUW DOVR XVHG WKH ORGHVWDU

PHWKRG DV D FURVV FKHFN RQ WKH UHDVRQDEOHQHVV RI D SHUFHQWDJH EDVHG IHH DQG

IRXQG WKDW WKH UHTXHVWHG IHH HDVLO SDVVHV PXVWHU LI D FURVV FKHFN LV GRQH

7 R 2EMHFWRUV 0U DYLV DQG 0U :HVW FKDOOHQJH WKH LVWULFW &RXUW V

GHFLVLRQ :H DGGUHVV WKHLU FRQFHUQV LQ WXUQ UHYLH LQJ GH QRYR WKH SURSHU VWDQGDUG

7KH -RKQVRQ IDFWRUV LQFOXGH IDFWRUV IURP WKH RSLQLRQ LWVHOI

WKH WLPH DQG ODERU UHTXLUHG WKH QRYHOW DQG GLIILFXOW RI WKH
TXHVWLRQV LQYROYHG WKH VNLOO UHTXLVLWH WR SHUIRUP WKH OHJDO VHUYLFH
SURSHUO WKH SUHFOXVLRQ RI RWKHU HPSOR PHQW E WKH DWWRUQH GXH

WR DFFHSWDQFH RI WKH FDVH WKH FXVWRPDU IHH KHWKHU WKH IHH
LV IL[HG RU FRQWLQJHQW WLPH OLPLWDWLRQV LPSRVHG E WKH FOLHQW RU
WKH FLUFXPVWDQFHV WKH DPRXQW LQYROYHG DQG WKH UHVXOWV REWDLQHG

WKH H[SHULHQFH UHSXWDWLRQ DQG DELOLW RI WKH DWWRUQH V WKH
XQGHVLUDELOLW RI WKH FDVH WKH QDWXUH DQG WKH OHQJWK RI WKH

SURIHVVLRQDO UHODWLRQVKLS LWK WKH FOLHQW D DUGV LQ VLPLODU
FDVHV

&DPGHQ , ) G DW Q 7KH -RKQVRQ IDFWRUV DOVR LQFOXGH D KDQGIXO RI DGGLWLRQDO
IDFWRUV WKLV &RXUW DGGHG LQ &DPGHQ , WKH WLPH UHTXLUHG WR UHDFK D VHWWOHPHQW KHWKHU WKHUH DUH

DQ VXEVWDQWLDO REMHFWLRQV E FODVV PHPEHUV RU RWKHU SDUWLHV WR WKH VHWWOHPHQW WHUPV RU WKH IHHV
UHTXHVWHG E FRXQVHO DQ QRQ PRQHWDU EHQHILWV FRQIHUUHG XSRQ WKH FODVV E WKH VHWWOHPHQW DQG
WKH HFRQRPLFV LQYROYHG LQ SURVHFXWLQJ D FODVV DFWLRQ ,G DW 7KH 2EMHFWRUV FKDOOHQJLQJ WKH
LVWULFW &RXUW V GHFLVLRQ WR D DUG DWWRUQH V IHHV GR QRW GLUHFWO FKDOOHQJH LWV DSSOLFDWLRQ RI WKH

IDFWRUV VR H GR QRW XQGHUWDNH D FRPSOHWH UHYLH RI WKH IDFWRUV
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IRU DWWRUQH V IHH D DUGV DQG UHYLH LQJ WKH LVWULFW &RXUW V GHFLVLRQ WR D DUG

DWWRUQH V IHHV IRU DEXVH RI GLVFUHWLRQ /RJJHUKHDG 7XUWOH Y &PW &RXQFLO RI

9ROXVLD &QW ) G WK &LU

0U DYLV PDNHV W R DUJXPHQWV )LUVW KH VD V WKH LVWULFW &RXUW DSSOLHG

WKH URQJ VWDQGDUG DQG VKRXOG KDYH DSSOLHG WKH ORGHVWDU PHWKRG QRW WKH

SHUFHQWDJH PHWKRG LQ GHWHUPLQLQJ KR PXFK WR D DUG LQ DWWRUQH V IHHV ,Q KLV

YLH &DPGHQ , V SHUFHQWDJH PHWKRG LV QR ORQJHU JRRG OD DV KH DUJXHV WKH

6XSUHPH &RXUW V GHFLVLRQ LQ 3HUGXH Y .HQQ $ H[ UHO :LQQ 8 6

6 &W DEURJDWHG &DPGHQ , 3HUGXH LV GLIIHUHQW KR HYHU EHFDXVH LW

LV D FDVH LQ KLFK WKH 6XSUHPH &RXUW DSSOLHG WKH ORGHVWDU PHWKRG WR FODLPV PDGH

XQGHU D IHH VKLIWLQJ VWDWXWH ,G DW 6 &W DW 6HFRQG 0U DYLV

DUJXHV &DPGHQ , DQG WKH SHUFHQWDJH PHWKRG DUH DW RGGV LWK D KDQGIXO RI RWKHU

6XSUHPH &RXUW FDVHV WKDW HVVHQWLDOO DSSOLHG WKH ORGHVWDU PHWKRG

0U DYLV V ILUVW DUJXPHQW LV IRUHFORVHG E RXU SUHFHGHQW ,W LV XQGLVSXWHG

WKDW WKLV FDVH LQYROYHV D FRPPRQ VHWWOHPHQW IXQG DQG LQ 13$6 6ROXWLRQV WKLV

&RXUW H[SUHVVO KHOG WKDW &DPGHQ , LV JRRG OD LQ FRPPRQ IXQG FDVHV DQG WKDW

3HUGXH GLGQ W DEURJDWH &DPGHQ , ) G DW Q VHH DOVR ,Q UH RPH

HSRW ,QF ) G WK &LU 7KHUH LV QR TXHVWLRQ WKDW

8QGHU WKH ORGHVWDU PHWKRG D GLVWULFW FRXUW GHWHUPLQHV WKH QXPEHU RI KRXUV RUNHG E
SODLQWLIIV FRXQVHO PXOWLSOLHV WKRVH KRXUV E D UHDVRQDEOH KRXUO UDWH DQG WKHQ DGMXVWV WKH ILQDO
DPRXQW XS DUG RU GR Q DUG EDVHG RQ YDULRXV IDFWRUV &DPGHQ , ) G DW
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WKH 6XSUHPH &RXUW SUHFHGHQWV VWUHWFKLQJ IURP HQVOH WR 3HUGXH DUH VSHFLILF WR

IHH VKLIWLQJ VWDWXWHV 7KXV WKHVH SUHFHGHQWV DUH QRW ELQGLQJ RXWVLGH RI WKH

VWDWXWRU FRQWH[W )RU WKLV UHDVRQ H KDYH KHOG WKDW WKH 6XSUHPH &RXUW SUHFHGHQW

UHTXLULQJ WKH XVH RI WKH ORGHVWDU PHWKRG LQ VWDWXWRU IHH VKLIWLQJ FDVHV GRHV QRW

DSSO WR FRPPRQ IXQG FDVHV ,QGHHG DOWKRXJK 3HUGXH DSSOLHG WKH ORGHVWDU

PHWKRG LW LQYROYHG WKH FDOFXODWLRQ RI DQ DWWRUQH V IHH XQGHU IHGHUDO IHH

VKLIWLQJ VWDWXWHV DQG DV EDVHG RQ WKH 6XSUHPH &RXUW V SULRU GHFLVLRQV

FRQFHUQLQJ WKH IHGHUDO IHH VKLIWLQJ VWDWXWHV 8 6 DW 6 &W DW

1RWKLQJ LQ 3HUGXH FRQVLGHUHG WKH DSSURSULDWH PHWKRG IRU FDOFXODWLQJ

DWWRUQH V IHHV LQ D FRPPRQ IXQG FDVH 7KH SHUFHQWDJH PHWKRG WKHUHIRUH UHPDLQV

WKH SURSHU PHWKRG WR DSSO KHQ D DUGLQJ DWWRUQH V IHHV LQ FRPPRQ IXQG

VHWWOHPHQW FDVHV

1HLWKHU DUH H SHUVXDGHG E 0U DYLV V DUJXPHQW WKDW &DPGHQ , DQG WKH

SHUFHQWDJH PHWKRG DUH DW RGGV LWK D KDQGIXO RI 6XSUHPH &RXUW FDVHV WKDW

HVVHQWLDOO DSSOLHG WKH ORGHVWDU PHWKRG 7KH 6XSUHPH &RXUW KDV QHYHU

7KDW WKLV FDVH DW RQH SRLQW LQFOXGHG D FODLP XQGHU D IHH VKLIWLQJ VWDWXWH WKH )DLU &UHGLW
5HSRUWLQJ $FW LV RI QR FRQVHTXHQFH )RU RQH WKLQJ WKH LVWULFW &RXUW GLVPLVVHG WKDW FODLP
EHIRUH WKH SDUWLHV VHWWOHG WKLV OLWLJDWLRQ %H RQG WKDW WKH SDUWLHV VHWWOHPHQW LQYROYHG D FRPPRQ
IXQG VHWWOHPHQW DQG KHUH WKHUH KDV EHHQ D VHWWOHPHQW WKH EDVLV IRU WKH VWDWXWRU IHH D DUG

KDV EHHQ GLVFKDUJHG DQG LW LV RQO WKH IXQG WKDW UHPDLQV RPH HSRW ) G DW
TXRWDWLRQ PDUNV RPLWWHG TXRWLQJ %U WXV Y 6SDQJ &R ) G G &LU
VHH DOVR H J )ORULQ Y 1DWLRQVEDQN RI *D 1 $ ) G WK &LU KROGLQJ D
IHH VKLIWLQJ VWDWXWH GR HV QRW SXUSRUW WR FRQWURO IHH D DUGV LQ FDVHV VHWWOHG LWK WKH FUHDWLRQ RI
D FRPPRQ IXQG

USCA11 Case: 20-10249     Date Filed: 06/03/2021     Page: 53 of 64 USCA11 Case: 20-10249     Date Filed: 06/24/2021     Page: 188 of 199 



FDWHJRULFDOO SURKLELWHG WKH SHUFHQWDJH PHWKRG LQ FRPPRQ IXQG FDVHV 6HH %OXP

Y 6WHQVRQ 8 6 Q 6 &W Q QRWLQJ WKDW

IRU WKH FDOFXODWLRQ RI DWWRUQH V IHHV XQGHU WKH FRPPRQ IXQG GRFWULQH WKH

UHDVRQDEOH IHH LV EDVHG RQ D SHUFHQWDJH RI WKH IXQG EHVWR HG RQ WKH FODVV

*ROGEHUJHU Y ,QWHJUDWHG 5HV ,QF ) G G &LU QRWLQJ WKDW

%OXP SURYLGHG DOO WKH LPSHWXV QHHGHG IRU D UHMXYHQDWLRQ RI WKH SHUFHQWDJH

PHWKRG DV %OXP LQGLFDWHV WKDW WKH SHUFHQWDJH RI WKH IXQG PHWKRG LV D YLDEOH

DSSURDFK WR FDOFXODWLQJ DWWRUQH V IHHV LQ FRPPRQ IXQG FDVHV TXRWDWLRQ PDUNV

RPLWWHG 7R WKH FRQWUDU DQG DV 0U DYLV DFNQR OHGJHV WKH 6XSUHPH &RXUW

KDV DSSOLHG WKH SHUFHQWDJH PHWKRG LQ FRPPRQ IXQG FDVHV :LWKRXW D FDWHJRULFDO

SURKLELWLRQ RQ WKH SHUFHQWDJH PHWKRG LQ FRPPRQ IXQG VHWWOHPHQW FDVHV &DPGHQ ,

DQG WKH SHUFHQWDJH PHWKRG UHPDLQ WKH OD LQ WKLV &LUFXLW

0U :HVW V DUJXPHQWV DOVR IDLO $FFRUGLQJ WR 0U :HVW WKH LVWULFW &RXUW

VKRXOG KDYH FRQVLGHUHG WKH HFRQRPLHV RI VFDOH LQ WKLV FDVH KLFK LQYROYHV D

/LNH LVH WR WKH H[WHQW 0U DYLV FKDOOHQJHV WKH SHUFHQWDJH D DUGHG KHUH EDVHG RQ
SHUFHQWDJHV D DUGHG LQ VRPH 6XSUHPH &RXUW FDVHV KH IDLOV WR FLWH D VLQJOH FDVH LQ KLFK WKH

6XSUHPH &RXUW VHW D FDWHJRULFDO FHLOLQJ IRU D UHDVRQDEOH SHUFHQWDJH

2QH DUJXPHQW H FDQ UHMHFW RXW RI KDQG 0U :HVW VD V WKH LVWULFW &RXUW VKRXOG KDYH
SURYLGHG 3ODLQWLIIV FRXQVHO V ORGHVWDU PDWHULDO WR WKH FODVV PHPEHUV 0U :HVW IDXOWV WKH
LVWULFW &RXUW IRU RQO SURYLGLQJ WRWDO KRXUV DQG ORGHVWDU DFFXPXODWHG E WKH ILUPV :KLOH WKH

LVWULFW &RXUW GLG FRQGXFW D ORGHVWDU FURVV FKHFN RQ WKH UHDVRQDEOHQHVV RI D SHUFHQWDJH EDVHG
IHH RXU SUHFHGHQW GLG QRW UHTXLUH LW WR GR VR 6HH &DPGHQ , ) G DW $ WWRUQH V IHHV
D DUGHG IURP D FRPPRQ IXQG VKDOO EH EDVHG XSRQ D UHDVRQDEOH SHUFHQWDJH RI WKH IXQG
HVWDEOLVKHG IRU WKH EHQHILW RI WKH FODVV 7KH ORGHVWDU DQDO VLV VKDOO FRQWLQXH WR EH WKH DSSOLFDEOH
PHWKRG XVHG IRU GHWHUPLQLQJ VWDWXWRU IHH VKLIWLQJ D DUGV $QG EHFDXVH WKH LVWULFW &RXUW
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VHWWOHPHQW IXQG RI KXQGUHGV RI PLOOLRQV RI GROODUV KDW :HVW FDOOV D PHJDIXQG

FDVH $V H XQGHUVWDQG 0U :HVW V SRVLWLRQ KH WKLQNV D VHWWOHPHQW WKDW LV WHQ

WLPHV ODUJHU WKDQ DQRWKHU VHWWOHPHQW LV RIWHQ QRW WHQ WLPHV KDUGHU IRU WKH OD HUV WR

RUN RQ VXFK WKDW WKH SHUFHQWDJH D DUGHG DV DWWRUQH V IHHV VKRXOG GLPLQLVK DV

WKH VHWWOHPHQW DPRXQW JHWV ODUJHU

$V 0U :HVW DGPLWV RXU SUHFHGHQW GLG QRW UHTXLUH WKH LVWULFW &RXUW WR

H[SUHVVO FRQVLGHU WKH HFRQRPLHV RI VFDOH LQ D PHJDIXQG FDVH LQ GHFLGLQJ KR

PXFK WR D DUG LQ DWWRUQH V IHHV 7KLV &RXUW UHTXLUHG WKH LVWULFW &RXUW WR

FRQVLGHU WKH -RKQVRQ IDFWRUV DQG QRQH RI WKH IDFWRUV H[SOLFLWO DGGUHVV WKH

HFRQRPLHV RI VFDOH LQ D PHJDIXQG FDVH 6HH &DPGHQ , ) G DW Q

7KDW EHLQJ WKH FDVH H FDQQRW VD WKH LVWULFW &RXUW HUUHG DV D PDWWHU RI OD

RU DEXVHG LWV GLVFUHWLRQ ,Q DQ HYHQW WKH LVWULFW &RXUW FRQVLGHUHG WKH WLPH ODERU

DQG DPRXQW LQYROYHG DQG WKH UHVXOWV REWDLQHG KHQ GHFLGLQJ KHWKHU WKH

DWWRUQH V IHHV HUH UHDVRQDEOH :H REVHUYH WKDW WKHVH IDFWRUV IDLUO FDSWXUH PDQ

FRQVLGHUDWLRQV UHODWHG WR WKH HFRQRPLHV RI VFDOH LQ D PHJDIXQG FDVH

:H GHFOLQH WR DGG DQ DGGLWLRQDO IDFWRU UHTXLULQJ WKH LVWULFW &RXUW WR

H[SUHVVO FRQVLGHU WKH HFRQRPLHV RI VFDOH LQ D PHJDIXQG FDVH 6HH LG DW

REVHUYLQJ WKDW WKH IDFWRUV KLFK LOO LPSDFW XSRQ WKH DSSURSULDWH SHUFHQWDJH WR

DV QRW UHTXLUHG WR GR D ORGHVWDU FURVV FKHFN H FDQQRW VD LW HUUHG LQ QRW SURYLGLQJ WKH
ORGHVWDU PDWHULDO WR WKH FODVV PHPEHUV
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EH D DUGHG DV D IHH LQ DQ SDUWLFXODU FDVH LOO XQGRXEWHGO YDU )RU VWDUWHUV H

TXHVWLRQ WKH YDOXH RI WKLV FRQVLGHUDWLRQ 6XFK D IDFWRU PD ODFN ULJRU EHFDXVH LW

SURYLGHV QR GLUHFWLRQ WR FRXUWV DERXW KHQ WR VWDUW GHFUHDVLQJ WKH SHUFHQWDJH

D DUG QRU E KR PXFK 1H EHUJ 5HTXLULQJ FRQVLGHUDWLRQ RI WKH

HFRQRPLHV RI VFDOH FRXOG DOVR FUHDWH SHUYHUVH LQFHQWLYHV DV LW PD HQFRXUDJH

FODVV FRXQVHO WR SXUVXH TXLFN VHWWOHPHQWV DW VXE RSWLPDO OHYHOV ,G VHH DOVR

1H EHUJ GHWDLOLQJ WKH URXJK MXVWLFH RI OLPLWLQJ DWWRUQH V IHHV LQ

PHJDIXQG FDVHV %XW H QHHG QRW DQG GR QRW XOWLPDWHO GHFLGH WKH YLUWXHV RU

YLFHV RI VXFK D IDFWRU EHFDXVH WKH LVWULFW &RXUW XOWLPDWHO FRQVLGHUHG IDFWRUV WKDW

UHDVRQDEO FDSWXUH PDQ FRQVLGHUDWLRQV UHODWHG WR WKH HFRQRPLHV RI VFDOH LQ D

PHJDIXQG FDVH

)LQDOO WR WKH H[WHQW 0U :HVW FKDOOHQJHV WKH DPRXQW RI DWWRUQH V IHHV

D DUGHG LQ WKLV FDVH KH KDV IDLOHG WR VKR DQ DEXVH RI GLVFUHWLRQ 7KH LVWULFW

&RXUW D DUGHG PLOOLRQ LQ DWWRUQH V IHHV KLFK LW IRXQG LV SHUFHQW RI

WKH PLOOLRQ VHWWOHPHQW IXQG :H QRWH WKDW WKH PLOOLRQ ILJXUH GRHV

QRW HYHQ DFFRXQW IRU WKH DGGLWLRQDO IXQGV (TXLID[ PD EH UHTXLUHG WR SD LQWR WKH

VHWWOHPHQW IXQG SHUFHQW LV HOO LWKLQ WKH SHUFHQWDJHV SHUPLWWHG LQ RWKHU

FRPPRQ IXQG FDVHV DQG HYHQ LQ RWKHU PHJDIXQG FDVHV 6HH &DPGHQ , ) G

$OVR H FRQWLQXH WR QRWH WKDW RXU &LUFXLW GRHV QRW OLPLW DWWRUQH V IHHV LQ PHJDIXQG
FDVHV DV D PDWWHU RI OD
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DW 7KH PDMRULW RI FRPPRQ IXQG IHH D DUGV IDOO EHW HHQ WR RI

WKH IXQG LWK SHUFHQW DV D EHQFK PDUN SHUFHQWDJH IHH D DUG ,Q UH

&KHFNLQJ $FFRXQW 2YHUGUDIW /LWLJ ) 6XSS G 6 )OD

& RXUWV QDWLRQ LGH KDYH UHSHDWHGO D DUGHG IHHV RI SHUFHQW RU KLJKHU LQ VR

FDOOHG PHJDIXQG VHWWOHPHQWV 0DQXDO IRU &RPSOH[ /LWLJDWLRQ

$WWRUQH IHHV D DUGHG XQGHU WKH SHUFHQWDJH PHWKRG DUH RIWHQ EHW HHQ DQG

RI WKH IXQG VHH DOVR :ROII Y &DVK 7LWOHV :/ DW 6

)OD 6HSW DYHUDJH SHUFHQWDJH D DUG LQ WKH (OHYHQWK &LUFXLW LV URXJKO

RQH WKLUG ,Q UH $QWKHP ,QF DWD %UHDFK /LWLJ :/ DW

1 &DO $XJ GDWD EUHDFK FDVH LQYROYLQJ SHUFHQW D DUG KLFK

DSSHDUV WR EH LQ OLQH LWK WKH YDVW PDMRULW RI PHJDIXQG VHWWOHPHQWV

7KH LVWULFW &RXUW WKXV SURSHUO DSSOLHG WKH SHUFHQWDJH PHWKRG LQ WKLV

FRPPRQ IXQG VHWWOHPHQW FDVH FRQVLGHUHG WKH DSSURSULDWH IDFWRUV DQG GLG QRW

DEXVH LWV GLVFUHWLRQ LQ WKH DPRXQW LW D DUGHG LQ DWWRUQH V IHHV

0U :HVW VD V H VKRXOG YLH WKH PLOOLRQ LQ DWWRUQH V IHHV DV SHUFHQW RI D
PLOOLRQ VHWWOHPHQW IXQG QRW PLOOLRQ EHFDXVH WKDW LV KDW 3ODLQWLIIV FRXQVHO

LQLWLDOO VHFXUHG DQG DJUHHG WR LQ WKH RULJLQDO WHUP VKHHW LWK (TXLID[ 7KH DGGLWLRQDO
PLOOLRQ RI WKH PLOOLRQ IXQG DV DGGHG DIWHU IXUWKHU QHJRWLDWLRQV LWK UHJXODWRUV %XW HYHQ

DVVXPLQJ 3ODLQWLIIV FRXQVHO GLG QRW SOD D UROH LQ VHFXULQJ WKH DGGLWLRQDO IXQGV VXFK WKDW
SHUFHQW UHDOO LV WKH RSHUDWLYH ILJXUH SHUFHQW LV DOVR HOO LWKLQ SHUFHQWDJHV DSSURYHG LQ RWKHU
FRPPRQ IXQG FDVHV &DPGHQ , ) G DW SHUFHQW LV WKH EHQFK PDUN $QG DJDLQ
WKH PLOOLRQ ILJXUH GRHV QRW DFFRXQW IRU WKH DGGLWLRQDO IXQGV (TXLID[ PD EH FDOOHG XSRQ WR
SD LQWR WKH VHWWOHPHQW IXQG LQ WKH IXWXUH
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� , FH L H DUGV�

$IWHU D DUGLQJ DWWRUQH V IHHV DQG H[SHQVHV WR 3ODLQWLIIV FRXQVHO WKH

LVWULFW &RXUW DSSURYHG LQFHQWLYH D DUGV VRPHWLPHV FDOOHG VHUYLFH D DUGV IRU WKH

FODVV UHSUHVHQWDWLYHV LQ RUGHU WR FRPSHQVDWH WKHP IRU WKHLU VHUYLFHV DQG WKH ULVNV

WKH LQFXUUHG RQ EHKDOI RI WKH FODVV 7KH LVWULFW &RXUW UHFRJQL]HG WKDW FRXUWV

URXWLQHO DSSURYH VXFK D DUGV DQG LW IRXQG WKH D DUGV GHVHUYHG LQ WKLV FDVH

EHFDXVH WKH FODVV UHSUHVHQWDWLYHV GHYRWHG VXEVWDQWLDO WLPH DQG HIIRUW WR WKLV

OLWLJDWLRQ RUNLQJ LWK WKHLU OD HUV WR SURVHFXWH WKH FODLPV DVVHPEOLQJ WKH

HYLGHQFH VXSSRUWLQJ WKHLU FODLPV DQG UHVSRQGLQJ WR GLVFRYHU UHTXHVWV %XW IRU

WKHLU HIIRUWV WKH LVWULFW &RXUW IRXQG RWKHU FODVV PHPEHUV RXOG EH UHFHLYLQJ

QRWKLQJ

:KLOH WKH SDUWLHV HUH EULHILQJ WKLV FDVH D SDQHO RI WKLV &RXUW UHFRJQL]HG

WKDW LQFHQWLYH D DUGV DUH FRPPRQSODFH LQ PRGHUQ FODVV DFWLRQ OLWLJDWLRQ HW

KHOG WKDW W R 6XSUHPH &RXUW FDVHV IURP WKH V SURKLELW WKH W SH RI LQFHQWLYH

D DUG WKDW WKH GLVWULFW FRXUW DSSURYHG KHUH RQH WKDW FRPSHQVDWHV D FODVV

UHSUHVHQWDWLYH IRU KLV WLPH DQG UH DUGV KLP IRU EULQJLQJ D OD VXLW 13$6 6ROV

) G DW ,Q OLJKW RI 13$6 6ROXWLRQV 3ODLQWLIIV DFNQR OHGJH WKDW VHUYLFH

D DUGV DUH SURKLELWHG DV D PDWWHU RI OD LQ WKLV &LUFXLW ,W LV WUXH WKDW 13$6

6ROXWLRQV ELQGV XV KHUH 6R WKH TXHVWLRQ LV KR WR SURFHHG 0U DYLV VD V WKH

LQFHQWLYH D DUGV OLNHO FRPSURPLVHG 1DPHG 3ODLQWLIIV UHSUHVHQWDWLRQ RI WKH
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6HWWOHPHQW &ODVV V LQWHUHVWV EHFDXVH WKH FODVV UHSUHVHQWDWLYHV PLJKW KDYH EHHQ

WHPSWHG WR DFFHSW D VXERSWLPDO VHWWOHPHQW LQ RUGHU WR REWDLQ WKH LQFHQWLYH

D DUGV

:H UHMHFW 0U DYLV V YLH WKDW WKH SURVSHFW RI LQFHQWLYH D DUGV LQIHFWHG

WKH HQWLUH VHWWOHPHQW VR H GHFOLQH KLV LQYLWDWLRQ WR YDFDWH WKH VHWWOHPHQW DV D

KROH 7KH UHFRUG LQGLFDWHV WKH FODVV UHSUHVHQWDWLYHV UHSUHVHQWDWLRQ RI WKH FODVV

DV QRW DIIHFWHG E WKH SRVVLELOLW RI UHFHLYLQJ LQFHQWLYH D DUGV 7KH VHWWOHPHQW

DJUHHPHQW H[SUHVVO VWDWHG WKDW LW UHPDLQHG LQ HIIHFW HYHQ LI WKH LVWULFW &RXUW

GHFOLQHG WR DSSURYH WKH LQFHQWLYH D DUGV 3ODLQWLIIV OLNH LVH ILOHG W R VHSDUDWH

PRWLRQV LQ WKH LVWULFW &RXUW RQH IRU DSSURYDO RI WKH VHWWOHPHQW DQG FHUWLILFDWLRQ RI

WKH FODVV DQG RQH IRU DWWRUQH V IHHV DQG H[SHQVHV DQG LQFHQWLYH D DUGV IRU FODVV

UHSUHVHQWDWLYHV 7KH PRWLRQ IRU DSSURYDO RI WKH VHWWOHPHQW DV QRW FRQWLQJHQW RQ

WKH LVWULFW &RXUW DSSURYLQJ WKH LQFHQWLYH D DUGV *LYHQ WKHVH IDFWV WKH FODVV

UHSUHVHQWDWLYHV GHFLVLRQ WR DJUHH WR WKH VHWWOHPHQW DQG WR VHHN LWV DSSURYDO DV QRW

LQIOXHQFHG E WKH SRVVLELOLW RI UHFHLYLQJ LQFHQWLYH D DUGV &I 5DGFOLIIH Y

([SHULDQ ,QIR 6ROV ,QF ) G WK &LU LQYDOLGDWLQJ

VHWWOHPHQW WKDW H[SOLFLWO FRQGLWLRQ HG WKH LQFHQWLYH D DUGV RQ WKH FODVV

UHSUHVHQWDWLYHV VXSSRUW IRU WKH VHWWOHPHQW

3ODLQWLIIV DUJXH WKDW WKH EHVW DSSURDFK LV WR VLPSO UHYHUVH WKH LVWULFW

&RXUW V GHFLVLRQ DSSURYLQJ WKH LQFHQWLYH D DUGV DQG UHPDQG VROHO IRU WKH OLPLWHG
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SXUSRVH RI YDFDWLQJ WKH D DUGV DQG H DJUHH 7KLV DSSURDFK LV DGPLQLVWUDWLYHO

IHDVLEOH DV WKH VHWWOHPHQW DJUHHPHQW H[SUHVVO SURYLGHV WKDW WKH DJUHHPHQW GRHV

QRW WHUPLQDWH GXH WR PRGLILFDWLRQ RU UHYHUVDO RU DSSHDO RI DQ GHFLVLRQ E WKH

&RXUW FRQFHUQLQJ WKH DPRXQW RI 6HUYLFH $ DUGV $QG WKLV DSSURDFK PDNHV WKH

PRVW VHQVH DV D PDWWHU RI MXGLFLDO HFRQRP 6SHFLILFDOO DV VHW RXW DERYH LQ JUHDW

GHWDLO WKH LVWULFW &RXUW EHIRUH HYHU DSSURYLQJ LQFHQWLYH D DUGV LQGHSHQGHQWO

DVVHVVHG WKH SURSRVHG VHWWOHPHQW DQG WKH FODVV DQG GLG QRW DEXVH LWV GLVFUHWLRQ LQ

ILQGLQJ WKDW WKH VHWWOHPHQW DV IDLU UHDVRQDEOH DQG DGHTXDWH DQG WKDW WKH FODVV

UHSUHVHQWDWLYHV DGHTXDWHO UHSUHVHQWHG WKH FODVV 1R SXUSRVH RXOG EH VHUYHG E

IRUFLQJ WKH LVWULFW &RXUW WR UHSHDW WKH HQWLUH SURFHVV DQH

7R EH FOHDU WKLV LV WKH RQO LVVXH RQ KLFK H UHYHUVH WKH LVWULFW &RXUW V

GHFLVLRQ 2Q UHPDQG WKH LVWULFW &RXUW LV LQVWUXFWHG WR YDFDWH WKH LQFHQWLYH

D DUGV DQG WR RWKHU LVH OHDYH WKH VHWWOHPHQW DJUHHPHQW LQWDFW :H H[SHFW WKH

LVWULFW &RXUW LOO EH DU RI DQ DWWHPSWV WR H[SDQG WKLV PDQGDWH RU WR RWKHU LVH

GHOD RU SUHYHQW WKH VHWWOHPHQW IURP WDNLQJ HIIHFW DQG H HQFRXUDJH WKDW

DSSURDFK

� SSHDO R GV�

$W ODVW H DUULYH DW WKH ILQDO LVVXH LQ WKLV FDVH $IWHU WKH 2EMHFWRUV DSSHDOHG

WKH LVWULFW &RXUW V DSSURYDO RUGHU WKH FRXUW JUDQWHG 3ODLQWLIIV PRWLRQ IRU DSSHDO

ERQGV DQG LPSRVHG DSSHDO ERQGV RI RQ HDFK 2EMHFWRU 7KH LVWULFW &RXUW
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QRWHG WKDW F RXUWV URXWLQHO UHTXLUH REMHFWRUV KR DSSHDO ILQDO DSSURYDO RI D FODVV

DFWLRQ VHWWOHPHQW WR SRVW D ERQG WR HQVXUH SD PHQW RI FRVWV RQ DSSHDO 7KH

LVWULFW &RXUW FRQVLGHUHG D QXPEHU RI IDFWRUV DQG IRXQG DQ DSSHDO ERQG RI

DV DSSURSULDWH 0U &RFKUDQ DQG 0U )UDQN FKDOOHQJH WKH LVWULFW &RXUW V

GHFLVLRQ WR LPSRVH WKH DSSHDO ERQGV IRU D YDULHW RI UHDVRQV

)HGHUDO 5XOH RI $SSHOODWH 3URFHGXUH VWDWHV L Q D FLYLO FDVH WKH GLVWULFW

FRXUW PD UHTXLUH DQ DSSHOODQW WR ILOH D ERQG RU SURYLGH RWKHU VHFXULW LQ DQ IRUP

DQG DPRXQW QHFHVVDU WR HQVXUH SD PHQW RI FRVWV RQ DSSHDO )HG 5 $SS 3

0U &RFKUDQ 0U )UDQN DQG 3ODLQWLIIV GR QRW FLWH DQ FDVHV IURP WKLV &RXUW

FRQFHUQLQJ KHQ DQ DSSHDO ERQG LV SHUPLWWHG XQGHU 5XOH QRU KDYH H IRXQG DQ

RXUVHOYHV $OWKRXJK RXU &RXUW KDV DGGUHVVHG KHQ DWWRUQH V IHHV XQGHU D IHH

VKLIWLQJ VWDWXWH FDQ EH LQFOXGHG LQ DQ DSSHDO ERQG DV FRVWV XQGHU 5XOH WKRVH

FDVHV GRQ W GHDO LWK WKH LVVXH SUHVHQWHG KHUH KHQ D UXQ RI WKH PLOO DSSHDO ERQG

LV SHUPLWWHG 6HH RXQJ Y 1H 3URFHVV 6WHHO /3 ) G WK

&LU 3HGUD]D Y 8QLWHG *XDU &RUS ) G WK &LU

$OWKRXJK H UHYLH D GLVWULFW FRXUW V GHFLVLRQ WR LPSRVH DSSHDO ERQGV IRU

DEXVH RI GLVFUHWLRQ H UHYLH GH QRYR WKH SURSHU LQWHUSUHWDWLRQ RI IHGHUDO UXOHV RI

SURFHGXUH LQFOXGLQJ 5XOH RXQJ ) G DW VHH DOVR 6(% 6 $ Y

$OWKRXJK 3ODLQWLIIV PRYHG IRU DSSHDO ERQGV XQGHU 5XOHV DQG LW DSSHDUV WKH LVWULFW
&RXUW LPSRVHG WKHP RQO SXUVXDQW WR 5XOH $V VXFK RXU GLVFXVVLRQ RI WKLV LVVXH LV OLPLWHG WR
DSSHDO ERQGV LPSRVHG XQGHU 5XOH

USCA11 Case: 20-10249     Date Filed: 06/03/2021     Page: 61 of 64 USCA11 Case: 20-10249     Date Filed: 06/24/2021     Page: 196 of 199 



6XQEHDP &RUS ) G WK &LU ,Q LQWHUSUHWLQJ D IHGHUDO

UXOH H H[DPLQH LWV WH[W DQG JLYH HIIHFW WR LWV SODLQ PHDQLQJ 6HH 6DUJHDQW Y DOO

) G WK &LU LQWHUSUHWLQJ WKH )HGHUDO 5XOHV RI &LYLO

3URFHGXUH 7KH SODLQ WH[W RI 5XOH LV FOHDU $JDLQ 5XOH VD V D GLVWULFW FRXUW

PD LPSRVH DQ DSSHDO ERQG LQ DQ IRUP DQG DPRXQW QHFHVVDU WR HQVXUH SD PHQW

RI FRVWV RQ DSSHDO )HG 5 $SS 3 HPSKDVLV DGGHG 7KH RUG HQVXUH

PHDQV WR PDNH VXUH FHUWDLQ RU VDIH (QVXUH 0HUULDP :HEVWHU V 8QDEULGJHG

LFWLRQDU KWWSV XQDEULGJHG PHUULDP HEVWHU FRP XQDEULGJHG HQVXUH ODVW

YLVLWHG -XQH 7KHUHIRUH D 5XOH DSSHDO ERQG LV DSSURSULDWH KHQ WKH

ERQG LV LPSRVHG WR PDNH VXUH FRVWV RQ DSSHDO DUH SDLG 6HH DOVR H J

1H EHUJ ULVN RI QRQSD PHQW LV DUJXDEO WKH RQO SHUWLQHQW IDFWRU DQG

WKXV RXJKW WR EH WKH SULPDU IRFXV IRU DSSHDO ERQGV $ &DWKHULQH 7 6WUXYH

)HGHUDO 3UDFWLFH DQG 3URFHGXUH WK HG 7KH FRXUW VKRXOG UHTXLUH D

ERQG RQO LI QHFHVVDU WR HQVXUH SD PHQW RI FRVWV RQ DSSHDO

7KH LVWULFW &RXUW LQ WKLV FDVH FRQVLGHUHG VHYHUDO IDFWRUV KHQ GHFLGLQJ WR

LPSRVH WKH DSSHDO ERQGV WKH DSSHOODQW V ILQDQFLDO DELOLW WR SRVW D ERQG

WKH PHULWV RI WKH DSSHDO KHWKHU WKH DSSHOODQW KDV VKR Q DQ EDG IDLWK RU

YH[DWLRXV FRQGXFW DQG WKH ULVN WKDW WKH DSSHOODQW LOO QRW SD WKH FRVWV LI WKH

DSSHDO LV XQVXFFHVVIXO 2WKHU FRXUWV LQ WKLV &LUFXLW KDYH DSSOLHG VLPLODU IDFWRUV

6HH H J $EROWLQ Y -HXQHVVH //& :/ DW 0 )OD )HE
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:KLOH PRVW RI WKHVH IDFWRUV GR QRW DSSHDU WR EH UHOHYDQW EDVHG RQ RXU

UHDGLQJ RI 5XOH WKH ODVW IDFWRU FHUWDLQO LV 6SHFLILFDOO WKH LVWULFW &RXUW

FRQVLGHUHG WKH ULVN WKDW WKH DSSHOODQW LOO QRW SD WKH FRVWV LI WKH DSSHDO LV

XQVXFFHVVIXO DQG IRXQG WKHUH DV D VXEVWDQWLDO ULVN WKDW WKH FRVWV RI DSSHDO LOO

QRW EH SDLG XQOHVV D ERQG LV UHTXLUHG 7KLV FRQVLGHUDWLRQ VTXDUHV LWK 5XOH LI

WKHUH D ULVN WKH DSSHOODQW LOO QRW SD WKH FRVWV RQ DSSHDO WKHQ DQ DSSHDO ERQG

KHOSV PDNH VXUH WKH FRVWV DUH SDLG

$OWKRXJK WKH LVWULFW &RXUW FRQVLGHUHG RWKHU IDFWRUV WKDW PD QRW EH

UHOHYDQW H QHHG QRW XOWLPDWHO GHFLGH WKLV LVVXH RI UHOHYDQFH XQGHU 5XOH

EHFDXVH WKH UHFRUG LQGLFDWHV WKH LVWULFW &RXUW LQGHSHQGHQWO LPSRVHG WKH DSSHDO

ERQGV EDVHG RQ D SURSHU IDFWRU 6SHFLILFDOO WKH LVWULFW &RXUW IRXQG WKDW WKH

VXEVWDQWLDO ULVN RI QRQSD PHQW DUUDQW HG DQ DSSHDO ERQG 7KH LVWULFW &RXUW

GLG QRW WKHUHIRUH DEXVH LWV GLVFUHWLRQ KHQ LW LPSRVHG WKH DSSHDO ERQGV EDVHG RQ LWV

ILQGLQJ WKDW WKHUH DV D VXEVWDQWLDO ULVN WKDW WKH FRVWV RI DSSHDO LOO QRW EH SDLG

XQOHVV D ERQG LV UHTXLUHG $QG EHFDXVH H KROG WKDW WKH LVWULFW &RXUW GLG QRW

DEXVH LWV GLVFUHWLRQ LQ LPSRVLQJ WKH DSSHDO ERQGV RQ WKLV LQGHSHQGHQW EDVLV H

QHHG QRW FRQVLGHU 0U &RFKUDQ V DQG 0U )UDQN V DUJXPHQWV KLFK FKDOOHQJH WKH

LVWULFW &RXUW V UXOLQJ WR WKH H[WHQW LW DV DOVR EDVHG RQ RWKHU JURXQGV

0U &RFKUDQ DSSHDUV WR EULHIO FKDOOHQJH WKH DPRXQW RI WKH DSSHDO ERQG 5XOH
VLPSO VWDWHV WKDW DQ DSSHDO ERQG VKRXOG EH LQ DQ DPRXQW QHFHVVDU WR HQVXUH SD PHQW RI FRVWV
RQ DSSHDO )HG 5 $SS 3 7KLV PHDQV FRXUWV VKRXOG ORRN WR 8 6 & DQG )HGHUDO
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,,, ,

:H DIILUP WKH LVWULFW &RXUW V UXOLQJV LQ WKHLU HQWLUHW H[FHSW DV WR WKH

QDUUR LVVXH RI LQFHQWLYH D DUGV $V GLVFXVVHG EHFDXVH 13$6 6ROXWLRQV QR

SURKLELWV WKH LQFHQWLYH D DUGV DSSURYHG IRU WKH FODVV UHSUHVHQWDWLYHV H PXVW

UHYHUVH WKH LVWULFW &RXUW V GHFLVLRQ WR DSSURYH WKH LQFHQWLYH D DUGV :H UHPDQG

WKLV FDVH WR WKH LVWULFW &RXUW VROHO IRU WKH OLPLWHG SXUSRVH RI YDFDWLQJ WKRVH

D DUGV 2Q UHPDQG H LQVWUXFW WKH LVWULFW &RXUW WR OHDYH WKH UHVW RI WKH

VHWWOHPHQW DJUHHPHQW LQWDFW

, , ,

5XOH RI $SSHOODWH 3URFHGXUH H KLFK SURYLGH IRU WD[DEOH FRVWV RQ DSSHDO KHQ GHWHUPLQLQJ
DQ DSSURSULDWH DPRXQW WR FRYHU FRVWV RQ DSSHDO 6HH H J 7HQQLOOH Y : 8QLRQ &R ) G

WK &LU ORRNLQJ WR VHFWLRQ DQG 5XOH H VHH DOVR )HGHUDO 3UDFWLFH

DQG 3URFHGXUH &RVWV RQ DSSHDO IRU KLFK D 5XOH ERQG FDQ EH UHTXLUHG LQFOXGH WKH
FRVWV DXWKRUL]HG LQ VHFWLRQ WR WKH H[WHQW WKRVH FRVWV UHODWH WR WKH DSSHDO 1H EHUJ

*LYHQ WKDW DQ DSSHDO ERQG LV PHDQW WR HQVXUH WKH DYDLODELOLW RI IXQGV IRU FRVW VKLIWLQJ
RQ DSSHDO WKH DPRXQW RI WKH ERQG VKRXOG KDYH VRPH UHODWLRQVKLS WR WKH FRVWV WKDW D ORVLQJ
DSSHOODQW RXOG KDYH WR VKRXOGHU IRRWQRWH RPLWWHG 7KH FRVWV XQGHU VHFWLRQ DQG 5XOH

H LQFOXGH IHHV RI WKH FOHUN IHHV IRU SULQWHG RU HOHFWURQLFDOO UHFRUGHG WUDQVFULSWV IHHV IRU
SULQWLQJ FRVWV RI PDNLQJ FRSLHV GRFNHW IHHV FRVWV RI SUHSDULQJ DQG WUDQVPLWWLQJ WKH UHFRUG DQG
FRVWV IRU WKH UHSRUWHU V WUDQVFULSW 6HH 8 6 & )HG 5 $SS 3 H HUH WKH
LVWULFW &RXUW IRXQG WKDW DV DSSURSULDWH WR FRYHU WKH WD[DEOH FRVWV OLVWHG LQ VHFWLRQ

DQG 5XOH H 0U &RFKUDQ KDV QRW VKR Q WKDW WKLV DPRXQW DV DQ DEXVH RI GLVFUHWLRQ
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