Case: 24-4095, 07/15/2025, DktEntry: 48.1, Page 1 of 5

NOT FOR PUBLICATION FILED
UNITED STATES COURT OF APPEALS JUL 152025
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
BAERBEL MCKINNEY- No. 24-4095
DROBNIS; JOSEPH B.
D.C. No.

PICCOLA; CAMILLE BERLESE,
individually and on behalf of all others
similarly situated,

3:16-cv-06450-MMC

MEMORANDUM"
Plaintiffs - Appellants,

V.

MASSAGE ENVY FRANCHISING, LLC,
a Delaware Limited Liability Company,

Defendant - Appellee,

FINKLESTEIN & KRINSK, LLP

Interested Party - Appellant.

Appeal from the United States District Court
for the Northern District of California
Maxine M. Chesney, District Judge, Presiding

Submitted July 11, 2025™

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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San Francisco, California

Before: H.A. THOMAS and DE ALBA, Circuit Judges, and RAKOFF, District
Judge.™

Appellant Finklestein & Krinsk, LLP' (“Class Counsel”) appeals the district
court’s denial of their post-judgment motion for attorneys’ fees as untimely under
the express terms of a class action settlement agreement with Appellee Massage
Envy Franchising, LLC (“MEF”).

As part of the settlement agreement, class members received vouchers for
retail goods and services in various amounts that they could redeem at MEF
franchise locations. Under the terms of the settlement and this Court’s ruling in
McKinney-Drobnis v. Oreshack, 16 F.4th 594 (9th Cir. 2021), Class Counsel could
seek attorneys’ fees related to the voucher remedy based on the total value of the
redeemed vouchers. The written settlement agreement required MEF to provide
Class Counsel with the “aggregate value of redeemed vouchers” within 10 days of
the voucher redemption deadline, which was December 24, 2023. The settlement

agreement also required Class Counsel to file any voucher-related fee motion

$kk

The Honorable Jed S. Rakoff, United States District Judge for the
Southern District of New York, sitting by designation.

: The class representatives are also named as Appellants in the Notice
of Appeal, but because the attorneys’ fees at issue are separate and apart from any
class member relief, the named representatives lack standing to appeal the district
court’s order. See Glasser v. Volkswagen of Am., Inc., 645 F.3d 1084, 1088—89
(9th Cir. 2011).
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within 10 days of MEF reporting the redemption value. On December 27, 2023,
MEF’s attorney reported the total redemption value to Mr. Krinsk via email with
the subject line “Redemption Total for McKinney Settlement.” Accordingly, Class
Counsel had until January 8, 2024, to file their fee motion. Mr. Krinsk conceded
that he saw the December 27 email but did not “focus on its importance.”
Consequently, Class Counsel did not file the motion until February 8, 2024.
Further, even though MEF’s attorney had previously offered to discuss an
extension to the deadline, Class Counsel did not request one.

We review the interpretation of settlement contracts de novo. Jeff D. v.
Andrus, 899 F.2d 753, 759 (9th Cir. 1989). Where a district court relied on
extrinsic evidence to interpret the contract, “the court’s findings of fact must be
upheld unless clearly erroneous.” United States v. 1.377 Acres of Land, 352 F.3d
1259, 1264—65 (9th Cir. 2003). The “construction and enforcement” of settlement
agreements “are governed by principles of local law which apply to interpretation
of contracts generally.” Jeff D., 899 F.2d at 759 (citation omitted). Under
California law, which governs the settlement agreement in the instant case, courts
must interpret contracts “as to give to effect to the mutual intention of the parties as
it existed at the time of contracting.” Cal. Civ. Code § 1636. The “clear and
explicit” language of the contract controls the analysis. See Revitch v. DIRECTV,

LLC, 977 F.3d 713, 717 (9th Cir. 2020) (quoting Kashmiri v. Regents of the Univ.
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of Cal., 156 Cal. App. 4th 809, 831 (2007)); see also Cal. Civ. Code §§ 1639,
1644.

We have jurisdiction under 28 U.S.C. § 1291. We affirm.

1. The district court correctly interpreted the settlement agreement and
ruled that Class Counsel’s fee motion was untimely. The settlement agreement,
which Class Counsel negotiated and helped draft, plainly required Class Counsel to
seek voucher-related attorneys’ fees within 10 days after receipt of the total value
of the redeemed vouchers from MEF. Class Counsel’s arguments that the
December 27 email did not count as MEF “providing” the redemption value are
unpersuasive and disingenuous. Nothing in the settlement states or implies that
MEF had to communicate that number through an agent other than its attorneys.
Nor does any settlement provision require MEF to provide the information in any
particular form or manner, such as the “evidentiarily admissible” form that Class
Counsel demanded after it missed the filing deadline.

2. Class Counsel also argues that MEF breached the contract or failed to
fulfill a “condition precedent” by redeeming some vouchers for cash. Class
Counsel waived this argument by failing to sufficiently raise it to the district court,
so we do not consider it here. See W. Water Project v. U.S. Dep’t of the Interior,
677 F.3d 922, 925 (9th Cir. 2012); Baccei v. United States, 632 F.3d 1140, 1149

(9th Cir. 2011). In any event, whether some vouchers were redeemed for cash has
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nothing to do with when Class Counsel was required to file its fee motion,
particularly since the value of those vouchers was included in the total redemption
amount, and there is no showing of harm to either the class members or Class
Counsel.

3. The district court did not abuse its discretion by not sua sponte ruling
on whether MEF’s redemption of some vouchers for cash excused Class Counsel’s
delayed fee motion filing. Class Counsel’s motion only sought attorneys’ fees—it
never asked the district court to issue any kind of enforcement order against MEF.
The district court cannot abuse its discretion over something it was never asked to
do. Cf. Alvarado v. Table Mountain Rancheria, 509 F.3d 1008, 1017 (9th Cir.
2007) (noting “the party seeking enforcement of the settlement agreement” must
actually claim a violation of the agreement). Any lack of “oversight” of the
voucher redemption process was the result of the settlement agreement’s clear
written terms. If Class Counsel had concerns about MEF self-policing the voucher
redemption process, they should have addressed them in the written settlement
agreement, not after the fact as an attempt to excuse their untimely request for fees.

AFFIRMED.
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
Information Regarding Judgment and Post-Judgment Proceedings

Judgment

e This Court has filed and entered the attached judgment in your case. Fed. R.
App. P. 36. Please note the filed date on the attached decision because all of
the dates described below run from that date, not from the date you receive
this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

e The mandate will issue 7 days after the expiration of the time for filing a
petition for rehearing or 7 days from the denial of a petition for rehearing,
unless the Court directs otherwise. To file a motion to stay the mandate, file
it electronically via the appellate electronic filing system or, if you are a pro
se litigant or an attorney with an exemption from the electronic filing
requirement, file one original motion on paper.

Petition for Panel Rehearing and Petition for Rehearing En Banc (Fed. R.
App. P. 40; 9th Cir. R. 40-1 to 40-4)

(1) Purpose
A. Panel Rehearing:
e A party should seek panel rehearing only if one or more of the following
grounds exist:
» A material point of fact or law was overlooked in the decision;
» A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
» An apparent conflict with another decision of the Court was not
addressed in the opinion.
e Do not file a petition for panel rehearing merely to reargue the case.

B. Rehearing En Banc
e A party should seek en banc rehearing only if one or more of the
following grounds exist:
» Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
» The proceeding involves a question of exceptional importance; or

Post Judgment Form - Rev. 12/2024
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» The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

A petition for rehearing or rehearing en banc must be filed within 14 days
after entry of judgment. Fed. R. App. P. 40(d).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(d).

If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of the
order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-4.

(3) Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being
challenged.

An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2024
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e The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

e Attorneys must file the petition electronically via the appellate electronic
filing system. No paper copies are required unless the Court orders
otherwise. If you are a pro se litigant or an attorney exempted from using the
appellate ECF system, file one original petition on paper. No additional
paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
e The Bill of Costs must be filed within 14 days after entry of judgment.
e See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
e Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.

e All relevant forms are available on our website at www.ca9.uscourts.gov
under Forms or by telephoning (415) 355-8000.

Petition for a Writ of Certiorari
e The petition must be filed with the Supreme Court, not this Court. Please
refer to the Rules of the United States Supreme Court at
WWWw.supremecourt.gov.

Counsel Listing in Published Opinions
e Please check counsel listing on the attached decision.
e If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
» Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan,
MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);
» and clectronically file a copy of the letter via the appellate
electronic filing system by using the Correspondence filing
category, or if you are an attorney exempted from electronic filing,
mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2024
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested
were actually and necessarily produced, and that the requested costs were
actually expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

REQUESTED
SORIMEL G LT (each column must be completed)
No. of | Pagesper | Cost per TOTAL
DOCUMENTS / FEE PAID Capics Copy Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief;
Answering Brief; I, 2" | and/or 3" Brief $ $
on Cross-Appeal; Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / $
Appeal from Bankruptcy Appellate Panel Docket Fee

TOTAL: | $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500, Cost per Page: 3.10 (or actual cost IF less than $.10);

TOTAL: 4x 500x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2021
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